MEDICAL PROFESSIONAL LIABILITY INSURANCE
CLAIMS-MADE BASIS
Coverage under this insurance policy is limited to Claims (a) first made against the Insured for the rendering of
or failure to render Medical Professional Services subsequent to the Retroactive Date and prior to the
Expiration Date stated in the policy, and (b) reported to the Company in writing during the policy period or
any applicable Extended Reporting Period.
I.

COVERAGE
A.

Insuring Clause
The Company, subject to the exclusions, limits of liability, and other terms and conditions hereof,
will pay on behalf of the Insured those sums which the Insured is legally obligated to pay as
Damages because of a Loss Event within the Policy Territory, to which this insurance applies,
subsequent to the Retroactive Date and prior to the Expiration Date, and for which a Claim is
first made in writing during the policy period and reported to the Company in writing during the
policy period or any applicable Extended Reporting Period.
With respect to the insurance provided hereunder, the duty to defend and duty to pay are not
separate. The Company shall have the right and duty to defend any suit against the Insured
seeking Damages which are payable under the terms of this policy, even if the allegations of the
suit are groundless, false or fraudulent. It is further agreed that the Company may make such
investigations as it deems expedient and may settle any Claim, but the Company shall not be
obligated to pay any Claim or judgment or to defend or to continue to defend any suit or Claim
after the applicable limit of the Company’s liability has been tendered to the Insured or the
claimant or exhausted by the payment of judgments, settlements or by Claims Expenses.

B.

Exclusions
This insurance does not provide coverage for or apply:
1.

To liability of an Insured as a result of Injury to an employee of an Insured arising out
of and in the course of employment by the Insured;

2.

To any obligation for which any Insured or any carrier as insurer may be held liable under
any Workers' Compensation, Unemployment Compensation or Disability Benefits Law, the
Employee Retirement Income Security Act of 1974, as amended and in effect from time to
time, or any rule or regulation promulgated thereunder, or under any similar law or any
liability covered under any automobile, fire, general liability or other similar policy;

3.

To liability of an Insured in the capacity of a proprietor, medical director, hospital
administrator, superintendent, officer, shareholder, agent or member of the board of
directors, trustees or governors of any hospital, sanitarium, clinic with bed and board
facilities, nursing home, laboratory or other business enterprise;

4.

To liability of an Insured arising out of any partnership, corporation or association of which
the Insured is an owner or shareholder or in which the Insured has any financial interest,
unless specifically named in this policy;
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5.

To liability of an Insured due to war, whether or not declared, civil war, insurrection,
rebellion, act of terrorism or revolution or to any act or condition incident to any of the
foregoing;

6.

To liability of an Insured arising out of the performance by any Insured of any willful act or
omission of any Insured, any employee of an Insured or any person for whom an Insured is
legally responsible, that was either intended to or foreseeably resulted in death or Injury;

7.

To liability of an Insured arising out of any unlawful, dishonest or criminal act committed by
any Insured, any employee of an Insured or any person for whom an Insured is legally
responsible, that was either intended to or foreseeably resulted in death or Injury, including,
without limitation, any liability arising out of the Racketeer Influenced and Corrupt
Organizations Act;

8.

To liability of an Insured arising out of (i) false arrest, detention or imprisonment or libel or
slander or the publication or utterance of defamatory or disparaging material concerning any
person or organization or products or services, or (ii) violation of an individual's right of
privacy, or discrimination, unfair competition, wrongful discharge from employment or contract
of an employee or other person, or (iii) wrongful entry or eviction made by or at the direction
of the Named Insured or Additional Named Insured;

9.

To liability of an Insured arising out of the transfer of a patient allegedly in violation of any
statute or regulation prohibiting certain patient transfers or regulating the circumstances under
which patient transfers may be effected;

10.

To any liability of an Insured arising out of sexual intimacy, sexual molestation, sexual
harassment, sexual exploitation, or sexual assault of any kind;

11.

To any liability of an Insured arising out of services performed while under the influence of
alcohol, narcotics, hallucinogenic agents or which results from any other substance abuse;

12.

To liability of an Insured arising out of the unauthorized use or disclosure of medical records,
financial information or other confidential patient information by any Insured, any employee
of an Insured, or any person for whom an Insured is legally responsible;

13.

To liability of an Insured for punitive damages or Damages in excess of compensatory
damages, including, without limitation, fines, penalties, treble damages, any multiple
compensatory damages, and the like;

14.

To liability of an Insured for (i) a Claim arising out of the rendering of or failure to render
Medical Professional Services prior to the Retroactive Date shown in the Declarations or
(ii) a Claim which was first brought to the attention of the Insured prior to the first date that
the Named Insured had current, continuous coverage by the Company;

15.

To liability of an Insured assumed or arising under an agreement or a contract; and

16.

A.

To damage
(1)
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with respect to which an Insured under this policy is also insured under a
nuclear energy liability policy issued by Nuclear Energy Liability Insurance
Association, Mutual Atomic Energy Liability Underwriters or Nuclear Insurance
Association of Canada, or would be insured under any such policy but for its
termination upon exhaustion of its limit of liability; or
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(2)

arising out of the hazardous properties of nuclear material and with respect
to which (a) any person or organization is required to maintain financial
protection pursuant to the Atomic Energy Act of 1954, or any law amendatory
thereof, (b) the Insured is, or had this policy not been issued would be, entitled
to Indemnity from the United States of America, or agency thereof, under any
agreement entered into by the United States of America, or any agency thereof,
with any person or organization.

B.

To expenses incurred with respect to damage arising out of the hazardous
properties of nuclear material and arising out of the operation of a nuclear
facility by any person or organization.

C.

To damage arising out of the hazardous properties of nuclear
material, if,

D.

(1)

the nuclear material (a) is at any nuclear facility owned by, or operated
by or on behalf of, an Insured or (b) has been discharged or dispersed
therefrom; or

(2)

the nuclear material is contained in spent fuel or waste at any time
possessed, handled, used, processed, stored, transported or disposed of by
or on behalf of an Insured; or

(3)

the Damage arises out of the furnishing by an Insured of services,
materials, parts or equipment in connection with the planning, construction,
maintenance, operation or use of any nuclear facility, but if such facility
is located within the United States of America, its territories or possessions
or Canada, this exclusion (3) applies only to property damage to such
nuclear facility and any property thereat.

As used in this exclusion:
(1)

"hazardous properties" include radioactive, toxic or explosive properties;
"nuclear material" means source material, special nuclear material
or by-product material;

(2)

"source material", "special nuclear material", and "by-product
material" have the meanings given them in the Atomic Energy Act of 1954
or in any law amendatory thereof;

(3)

"spent fuel" means any fuel element or fuel component, solid or liquid,
which has been used or exposed to radiation in a nuclear reactor;

(4)

"waste" means any waste material (1) containing by-product material
other than the tailings or wastes produced by the extraction or
concentration of uranium or thorium from any ore processed primarily for
its source material content, and (2) arising out of the operation by any
person or organization of any nuclear facility included within the
definition of nuclear facility under paragraph (a) or (b) thereof;

(5)

"nuclear facility" means:
(a)
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(b)

any equipment or device designed or used for (1) separating the
isotopes of uranium or plutonium, (2) processing or utilizing spent
fuel, or (3) handling, processing or packaging waste,

(c)

any equipment or device used for the processing, fabricating or
alloying of special nuclear material if at any time the total
amount of such material in the custody of the Insured at the
premises where such equipment or device is located consists of or
contains more than 25 grams of plutonium or uranium 233 or any
combination thereof, or, more than 250 grams of uranium 235,

(d)

any structure, basin, excavation, premises or place prepared or used
for the storage or disposal of waste,
and includes the site on which any of the foregoing is located, all
operations conducted on such site and all premises used for such
operations;

II.

(6)

"nuclear reactor" means any apparatus designed or used to sustain
nuclear fission in a self-supporting chain reaction or to contain a critical
mass of fissionable material;

(7)

"property damage" includes all forms of radioactive contamination of
property.

WHEN A CLAIM IS TO BE CONSIDERED AS FIRST MADE
A.

A Claim Against an Insured
For purposes of this policy, a Claim against an Insured is first made when the Named Insured or
Additional Named Insured receives during the policy period (i) a written demand for money or
services from a claimant or claimant's attorney or agent or (ii) service of process of a suit or other
proceeding seeking Damages or services, as a result of an alleged Loss Event to which this
policy applies.

B.

III.

A Claim to which this Policy Applies
1.

This policy shall cover Claims arising from an alleged Loss Event made against an
Insured in writing and reported to the Company in writing by a Named Insured or
Additional Named Insured as provided by this policy.

2.

A Claim shall be considered reported to the Company on the date when the Company
first receives Written Notice from a Named Insured or Additional Named Insured that a
Claim in writing has been made against an Insured as a result of an alleged Loss Event
to which this policy applies.

3.

This policy does not apply to reports of incidents to the Company made by an Insured,
whether or not made as part of a risk management or claims management program or
procedures of an Insured, and such reports do not constitute a Claim first made against
an Insured during the policy period and reported to the Company during the policy
period.

INVESTIGATION, DEFENSE AND SETTLEMENT
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IV.

A.

Participation by the Company. The Company shall have the right to negotiate, investigate,
defend or appeal any Claim or proceeding which, in the opinion of the Company, is or may be
Insured under this policy. Each Insured shall fully cooperate in all matters pertaining to such
Claim or proceeding.

B.

Settlement.
necessary.

The Company shall have the right to settle any Claim as it deems

PERSONS INSURED
Each of the following is an Insured under this policy to the extent set forth below:

V.

A.

Named Insured. The Named Insured.

B.

Additional Named Insured. Any nurse, medical assistant or technician, while providing Medical
Professional Services under a contract of employment or service contract with the Named
Insured, but only while acting within the scope of any contract or employment with the Named
Insured and under the control of or of direct benefit to the Named Insured at the time of a Loss
Event. Employed or contracted physicians, certified registered nurse anesthetists, physician
assistants, nurse practitioners, and certified nurse midwives are not Additional Named Insureds
under this policy, unless specifically scheduled hereon.

LIMITS OF LIABILITY
A.

The limits of liability stated in the Declarations include all payments on behalf of an Insured for
both Indemnity and Claims Expense.
Regardless of the number of (i) Insureds under this policy, (ii) persons who sustain Injury or
Damage or (iii) Claims first made or suits brought, the Company’s liability is limited and shall
not exceed the limits of liability for Indemnity and Claims Expense stated in the Declarations on
the date the Claim is first reported to the Company.

B.

The Claims Expense includes, but is not limited to, the following types of expenses:
1.

Defense costs and expenses incurred by the Company, including attorney's fees, all costs
taxed against an Insured in any suit defended by the Company and all interest on the
entire amount of any judgment therein which accrues after entry of the judgment and
before the Company has paid or tendered or deposited in court that part of the judgment
which does not exceed the Company’s limit of liability thereon;

2.

Premiums on appeal bonds required in any such suit, premiums on bonds to release
attachments in any suit for an amount not in excess of the applicable limit of liability of
this policy, but the Company shall have no obligation to apply for or furnish any such
bonds;

3.

Reasonable expenses incurred by an agent of an Insured at the Company’s request in
assisting the Company in the investigation or defense of any Claim;

4.

All other fees, costs and expenses resulting from the investigation, adjustment or defense
of a Claim related to a Loss Event if it is incurred by the Company or its agent or by an
Insured with the Company’s consent;
Claims Expense does not include:
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C.

VI.

a.

any Claims Expenses with respect to a Loss Event after the limits of liability as
stated in the Declarations are exhausted by payment of Indemnity or Claims
Expenses or both;

b.

any salary charges of regular employees or of officials of an Insured or the
Company, or;

c.

any supervisory counsel retained by the Company.

Regardless of (i) the number of Claims which are made arising out of, resulting from, or related
to a Loss Event, or (ii) whether one or more such Claims are made during one or more policy
years or (iii) the number of Insureds subject to Claims (1) only one per Loss Event limit of
liability shall apply and (2) once a Claim has been made under this policy or a successor or
predecessor policy, and reported to the Company as provided herein or another insurer as
provided by another policy, whether or not such policy was issued by the Company, only the
policy against which a Claim was first made shall be available to pay such Claim and no other
policy shall apply to such Loss Event.

DEFINITIONS
When used in this policy:
A.

"Claim" means the filing of a lawsuit against an Insured, Written Notice of intent to file a
lawsuit or to arbitrate against an Insured, or a written demand for money or services delivered to
an Insured with respect to Injury suffered as a result of a Loss Event subsequent to the
Retroactive Date and prior to the Expiration Date of this policy and which has been reported
to the Company in writing prior to the Expiration Date or the expiration of an applicable
Extended Reporting Period.

B.

"Claims Expense" has the meaning given it by Article V., B. of this policy.

C.

"Damages" means all compensatory monetary sums which an Insured is obligated to
pay.

D.

"Extended Reporting Period" means the period of time set forth in an endorsement hereto
entitling an Insured to report in writing to the Company Claims under this policy for a period
after the Expiration Date.

E.

"Expiration Date" means the date this policy expires as stated in the Declarations or its earlier
termination date or cancellation date, if any.

F.

"Inception Date" means the date this policy becomes effective as stated in the
Declarations.

G.

"Indemnity" means those compensatory sums which an Insured is or may be legally obligated to
pay to an injured party or their heirs, successors or legal representatives as a result of, arising out
of, or with respect to a Loss Event.

H.

"Injury" means bodily injury, sickness or disease or other injury sustained by any person, their
spouse, children or others including mental anguish, loss of income or death resulting therefrom,
from an act or omission or series of acts or omissions of an Insured in the rendering of, or failing
to render, Medical Professional Services.
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VII.

I.

"Insured" means any person or organization qualifying as an Insured pursuant to Article IV
above.

J.

"Loss Event" means all Damages to all persons for Injuries to one patient and his or her
spouse or children or any other person, arising out of the rendering of or failure to render,
Medical Professional Services to one patient, irrespective of the number of Medical
Professional Services or Insureds involved or the period of time during which such Medical
Professional Services are rendered or failed to be rendered. One Loss Event may include, but
is not limited to, the administration of, or failure to administer, one or more treatments,
procedures, tests, drugs, medicines or care by one or more Insureds over a period of time which
may begin during one policy period and continue beyond into one or more other policy periods.

K.

"Medical Professional Services" means services directly related to the profession of the
practice of medicine.

L.

"Policy Territory" means the United States of America, its territories or possessions.

M.

"Reporting Period" means the period of time stated in the Declarations as beginning with the
Inception Date of this policy and ending on the Expiration Date, except as extended for an
additional limited reporting period or an additional Extended Reporting Period option granted
by an endorsement to this policy.

N.

"Retroactive Date" means the date stated in the Declarations as the date before which no
coverage is afforded by this policy.

O.

"Written Notice" means a notice in writing delivered to the Company by a Named Insured or
Additional Named Insured complying with the requirements of Article VII., B. below.

CONDITIONS
A.

B.

Inspection and Audit
1.

The Company shall be permitted, but not obligated, to inspect the Named Insured’s
property and operations at any time. Neither the Company’s right to make inspections nor
the making thereof nor any report thereon shall constitute an undertaking on behalf of or
for the benefit of any Insured to determine or warrant that such property or operations
are safe or healthful, or are in compliance with any law, rule or regulation.

2.

The Company may examine and audit the books and records of an Insured at any time
during the policy period and extensions thereof, and within three years after the final
termination of this policy, as far as they relate to the subject matter of this insurance.

Insured’s Duties in the Event of Claim or Suit
Each Insured must comply with each of the following conditions:
1.
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In the event of a Claim, Written Notice thereof shall be given to the Company as
required by this policy as soon as practicable and, in any event, before the Expiration
Date or the expiration of any Extended Reporting Period. All notices must be in writing
and addressed to the Company. Proper notice must contain particulars of an alleged Loss
Event sufficient to identify the Insured(s) and reasonably obtainable information with
respect to the time and date, place and circumstances of the alleged Loss Event, the
name of the claimant or claimants, the type of Medical Professional Services rendered,
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the Injury alleged to be suffered and the names and addresses of the complainant and of
any potential witnesses.

C.

D.

2.

If suit is brought against an Insured, the Insured shall immediately forward to the
Company a complete copy of every demand, notice, summons or other process received
individually or through a representative, whether or not the suit involves or is likely to
involve the coverage afforded by this policy.

3.

Each Insured shall cooperate with the Company, and upon the Company’s request,
assist in making settlements, in the conduct of suit and in enforcing any right of
contribution or Indemnity against any person or organization who may be liable to an
Insured because of Injury or Damage with respect to which insurance is or may be
afforded under this policy. Each Insured shall attend all hearings and trials and assist in
securing and giving evidence and obtaining witnesses.

4.

No Insured shall, except at its own cost and expense, voluntarily make any payment,
assume any obligation, admit any liability or pay any expense with respect to any alleged
Loss Event without the prior written consent of the Company; and, if any Insured does
any of the foregoing, such Insured shall not be reimbursed for such payments under this
policy. In the event that an Insured makes any such payments, the policy may not cover
any Claim related to such alleged Loss Event.

5.

Each Insured shall at all times maintain accurate descriptive records of all Medical
Professional Services rendered, which records shall be available to the Company as
they relate to any Claim under this policy. Coverage provided under this policy SHALL be
VOIDED if an Insured or any person under the direction of an Insured either alters or
amends the medical records or otherwise interferes in any manner with the Company’s
ability to defend a Claim or suit.

Action Against Company By A Third Party
1.

No action shall lie against the Company by an Insured unless, as a condition precedent,
there has been full compliance with all of the terms of this policy by the Insured, nor until
the amount of the Insured’s obligation to pay has been finally determined, either by
judgment against such Insured after actual trial, or by written agreement of such
Insured, the claimant and the Company. Any person or organization, or his legal
representative, who has secured such a judgment or written agreement shall thereafter be
entitled to recover under this policy to the extent, but only to the extent (and subject to
the limits), of the insurance afforded by this policy.

2.

No person or organization shall have any right under this policy to join the Company as a
third party to take any action against the Insured to determine the liability of the
Insured, nor shall the Company be impleaded by any Insured or its legal
representative. Bankruptcy or insolvency of an Insured or its estate shall not relieve the
Company of any of its obligations hereunder.

Other Insurance
1.
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This insurance is excess over any other valid and collectable insurance available to each
Insured with respect to a Loss Event covered by this policy. This insurance is excess
whether such other insurance is stated to be primary, contributing, contingent, or
otherwise This insurance shall be primary, however, with respect to insurance for
Additional Insureds that the Insured is required to provide pursuant to a written conrtact
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to provide insurance such as is afforded by this policy, but only with respect to Medical
Professional Services performed by or on behalf of the Named Insured and/or Additional
Named Insured as provided for by this policy. Amounts collectable under a self-insured
trust plan or other self-insured plan shall be considered Other Insurance for purposes of
this policy.
2.

E.

This Article VII., D. does not apply to excess insurance written specifically to be in excess
of this policy. Nothing herein shall be construed to make this policy subject to terms,
conditions and limitations of any other insurance.

Subrogation
In the event of any payment under this policy with respect to a Loss Event, the Company shall
be subrogated to all the rights of recovery of an Insured against any person or organization, and
each Insured shall execute and deliver instruments and papers and do whatever is necessary to
secure these rights of the Company. No Insured shall do any act or thing after loss to prejudice
such rights. Any amount recovered shall be apportioned as follows: Any person or organization
(including an Insured) who has paid an amount in excess of the limit of liability hereunder shall
be first reimbursed to the extent of such actual payment; the Company shall next be reimbursed
to the extent of its actual payment; any balance remaining in the amount of recovery shall be paid
to the appropriate Insured. The expenses of all such recovery proceedings shall be apportioned in
the ratio of respective recoveries. If there is no recovery in proceedings conducted solely by the
Company, it shall bear the expenses thereof.

F.

Assignment
Assignment of interest under this policy shall not bind the Company unless its consent is
endorsed hereon.

G.

Cancellation
1.

The Named Insured shown on the Declarations may cancel this policy by mailing or
delivering advance written notice of intent to cancel.

2.

The Company may cancel this policy by mailing or delivering to the Named Insured
written notice of intent to cancel:
a.

Ten (10) days before the effective date of cancellation, if the Company cancels for
non-payment of premium or non-payment of deductible amounts, or;

b.

Thirty (30) days before the effective date of cancellation, if the Company cancels
for any other reason.

3.

The Company will make or deliver its notice of cancellation to the Named Insured’s last
mailing address known to the Company.

4.

The notice of cancellation will state the effective date of cancellation. The policy will end
on that date, which shall be and become the Expiration Date of this policy.

5.

If this policy is cancelled, the Company will send the Named Insured any premium refund
due. If the Company cancels, any refund will be pro rata. If the Named Insured cancels,
the refund will be less than pro rata. Cancellation will be effective even if the refund has
not been received.
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6.
H.

If notice of cancellation is mailed, proof of mailing will be sufficient proof of notice.

Premium
The Named Insured shown on the Declarations:

I.

1.

Is responsible for the payment of all premiums and deductibles, and

2.

If the premium is not financed, will be the payee for any return premium.

3.

If the premium is financed, the Named Insured authorizes the Company to pay any return
premium to the premium finance Company.

Agency of Named Insured
By acceptance of this policy, each Named Insured agrees to act on behalf of all Insureds with
respect to the giving and receiving of notices to and from the Company as provided herein with
respect to the exercise of any Extended Reporting Period; the cancellation of this policy in
whole or in part; the payment of premiums and deductibles when due; and the receiving of any
return premiums that may become due under this policy. In addition, all Insureds hereby agree
that each Named Insured shall have authority to act on their behalf.

J.

Declarations and Endorsements
By acceptance of this policy, the Named Insured agrees that (i) the statements contained in the
Declarations and any endorsements attached to this policy, and any statements made in any
applications, surveys, audits or other data supplied to the Company by the Named Insured, and
upon which the Company relied in issuing this policy, are its agreements, representations and
warranties and are true and correct; (ii) this policy is issued in reliance upon the truth of such
statements, agreements, representations and warranties, and such statements, agreements,
representations and warranties were material inducements to the issuance of the policy by the
Company; (iii) the falsity or material inaccuracy of such statements, agreements,
representations and warranties may render void the coverage afforded by the policy; (iv) failure
of the Named Insured to notify the Company of material changes in their structure or operations
may render void the coverage afforded by the policy; and (v) this policy and the Declarations and
endorsements attached hereto, embody all agreements existing between all Insureds and any
agent and the Company.
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