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Course Description

Fewer project disputes are being tried because of 
complexity, time, client relationships, cost, and risk.  

However, litigation continues to be a popular 
method of dispute resolution.  

What you’ve written and documented, whether it’s 
a “work-product” or “deliverable” or an electronic 
communication, is discoverable in the event of a 
claim. 



Learning Objectives

Participants in this session will:

• Review examples of actual project documentation 
discovered through claims

• Learn through these examples the ramifications of 
poor documentation

• Consider areas where poor documentation is likely to 
occur 

• Evaluate mechanisms for avoiding poor project 
documentation in your firm’s files, both paper and 
electronic



Something to Think About

What 
were your 
contracted 
services?

Did you 
provide?
When?

How much 
did you 
charge?

Do you 
have the 

records to 
prove it?



Real Life Examples



An email “sent confidentially” often isn’t!

“What I do know is we have a dedicated PM trying to manage a 

project and make a profit who desperately needs assistance…this

message is sent confidentially.”

“Help! In looking at the future of this project, we are going to have

severe budget over-run if ____ is going to be committed to the 

project full-time

“In order to help our equity position, we have also 

double billed for 2 months during DD”



Going Above and Beyond…



Anyone know what happened to that pipe?



Yep, someone does!



Photo Pointers

Take good 
photographs

Follow a plan
Provide 

context & 
perspective

Add details
Preview & 

review
Organize & 
store safely



Roof leak…what roof leak?

Correction Order:

“Contractor shall remove this 

sheet metal flashing and inspect 

the condition of the substrate for 

water damage and saturation.”

Contractor response:

The Contractor understands this 

direction to exceed industry 

standards and to exceed the 

requirements of the contract 

documents.  The Contractor has 

every intention that the 

installation comply with Contract 

Documents as they refer to 

“Industry Standards.”



Did the Contractor Follow Requirements?

Specification Section 05100.1.4.C



Documenting Failure to Follow Specifications



But sometimes internal documentation hurts!

Like this handwritten note:

“Based on the answer provided, __________

dropped the ball and shows lack of experience on

such items as this. We do not follow through in a 

timely manner for changes!” 



Documenting Key Milestones



Only in California



Only in California

California Proposition 65 Source: http://www.oehha.ca.gov/prop65.html

Image Source: http://home.earthlink.net/~jetairpollution/index.html

“The air in and around this jet bridge 

sometimes contains jet engine exhaust, fumes 

from jet fuel, and exhaust from equipment 

used to service airplanes. Those substances 

contain chemicals know to the state to cause 

cancer, birth defects, and other reproductive 

harm. 

-Given pursuant to California 

Proposition 65



Within all other states, the EarthStone is installed upright 

when used in combination with Geogrid fabric. 

However, only in California (As in Europe), the EarthStone is 

installed upside down (inverted) when installed in combination with 

Geogrid fabric.

And…Only in California

There are warnings for everything....

....but did it have to say “upside down?”…

…that’s too easy…



Where Should You Look?



Where Can You Find It?

Plans & 

Specs

• Unclear expectations

• Ambiguous words like “typical” or “purpose”

Delivery 

Systems

• Fast-track

• Separate consultant engaged

• Design-build

• Developers acting as own General Contractor

RFIs & 

Submittals

• Inadequate reviews 

• Approval of non-conformance
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Where Can You Find It?

Delivery Systems

• Fast-track

• Separate consultant engaged

• Design-build

• Developers acting as own 
General Contractor



Where Can You Find It?

RFIs & Submittals

• Inadequate reviews 

• Approval of non-conformance



Performance Criteria

Unequal substitution favors 
contractor

Invites contractor substitutions

Undermines price competition and 
choice

Prescriptive criteria

If the substitution fails, what 

does it come back to?  

Your

Performance Criteria 



Staying Out of Trouble

Best Practice?  Avoid It



If you think it’s a bad idea…

In Section 4.5, Steps 1 and 2 describe 
efforts to confirm screening results.  
The steps described will not confirm 
the screening results because the 
borings are too far away (100’) from 
the current location.  
It would be better…

Say so…in writing…



Preserving Project Records



What Documents?

Correspondence

Contracts, Schedules

Meeting Minutes

Submittals

Packages

Photos

Drawings, Permits, Reports, Studies

RFQs, RFIs



Keep in Mind…

Document problems, the options to resolve them, 
discussions of the pros and cons, and the client’s decision

Document changes introduced by others, 
and the process by which the change was accepted

Not everyone on the project team is going to be around 
forever—you can’t prove something if it’s not in writing

Scope creep generally pleases your client, 
but increases your risk—so anticipate it!

General Rules



Keep in Mind…

Budget to include time and money for 
quality control activities

Conduct a formal code review of designs

Develop design checklists that address 
coordination and calculations

Don’t allow time and money pressures keep you 
from quality performance

Design Phase



Keep in Mind…

Staff construction phase services with 
experienced personnel 

Respond to submittals and RFIs in a timely manner

Balance inexperienced staff with experienced principals

If the Client, Contractor, or Other Design Professionals have 
inexperienced people…document to protect yourself!

Construction Phase



Keep in Mind…

Understand everything is discoverable in litigation 

Protect every claim communication as privileged and 
follow your attorney’s advice

Maintain separate files for the project and the claim

Remember that everything in the project file—
paper or electronic— may be discoverable

Litigation Guidelines



Question

For the period required by the applicable contract

Until the end of the applicable statute of repose period

For one year beyond the statute of repose period

For two years beyond the statute of repose period

What’s a statute of repose?

Forever

For some other prescribed period of time

How long does your firm currently maintain project records?



Retention Best Practices

Document 
Groups

Bills

Contracts

Certificates of 
Completion

Insurance 
Certificates

Drawings

Bid Packages

Forever

Statute of 
Repose

Contract 
Stipulation



Spoliation

The intentional or negligent 
withholding, hiding, altering, or destroying 
of evidence relevant to a legal proceeding

IT’S ILLEGAL!
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