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[[Alayne intro webinar, tools, and speaker]  Welcome to RLI’s Design Professional Learning Event – Five Frustrating but Controllable Aspects of Contracting, DPLE 180.As we get started today, we’d first like to thank our RLI insureds who are participating for placing your insurance with RLI Design Professionals.  As a free service to our insureds, we provide a recurring series of webinars designed to help you complete 10 premium credit points during each policy period. Each one-hour Design Professionals Learning Event earns an insured three premium credit points.  For more information on our premium credits, please consult your insurance broker after the program.



RLI Design Professionals is a Registered Provider with 
The American Institute of Architects Continuing Education Systems.  
Credit earned on completion of this program will be reported to 
CES Records for AIA members.  Certificates of Completion 
for non-AIA members are available on request.

This program is registered with the AIA/CES for continuing professional education.  
As such, it does not include content that may be deemed or 
construed to be an approval or endorsement by the AIA of any material 
of construction or any method or manner of handling, using, 
distributing, or dealing in any material or product.  Questions 
related to specific materials, methods, and services will be 
addressed at the conclusion of this presentation.
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This is an AIA approved continuing education program. In order to receive credit from AIA for participating in this course, please be sure to report your AIA member numbers to us. This can be done simply by sending a chat message to Alayne, our lovely host, at this time. If you don’t have the member numbers readily accessible, you can follow up with an email to Alayne after the session is over. All non-AIA members attending today’s session will receive a certificate of participation. We hope that you can use this certificate to support self-reporting your activities to your state’s professional society.  



Copyright Materials

This presentation is protected by US and International Copyright laws.  Reproduction, 
distribution, display and use of the presentation without written permission 

of the speakers is prohibited.

© RLI Design Professionals
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Please note that this program is protected by copyright.  Reproduction without our consent is prohibited.



Course Description

This course is designed to introduce and review five standard contract provisions, 
explore their implications for your services, and propose some key considerations in 

negotiating more favorable contracts. 

By all means, shake hands on a deal, but then 
make sure to ask your lawyers to record the details. 

It could be the best bill you ever pay!
“

”- Richard Branson

Presenter
Presentation Notes
In 2011, Richard Branson, Founder of the Virgin Group, was asked about the value of a handshake in modern business transactions. Here’s how he responded. Handshakes aren’t meaningless in today’s day and age, but contracts are more important than ever. Here’s why - the handshake is important to business because it symbolizes trust…However, the handshake is only the beginning in the process of building a working relationship. Business conditions may drastically change, interpretations of how a deal will be applied in different circumstances can vary, and memories can change over time – much like that children’s game where a whispered phrase is passed from person to person, and always turns out to be wildly different at the end of the line. So it’s good practice, he advised, to follow up that handshake with a clear, simple contract that spells out the terms of the deal. He ended by saying - So by all means, shake hands on a deal, but then make sure you ask your lawyers to record the details. It could be the best bill you ever pay! Now we understand that the contracting process can at times feel slow and painful, and you may be tempted to skip it altogether – don’t! Contracts are a very important risk management tool. But, as with all tools, they have to be wielded appropriately in order to be effective. With that in mind, today we’ll discuss five potentially frustrating provisions you may come across in your own contracts, and explore what they can mean for your firm, and how to craft language that’s more favorable for you in the event of a claim. [Source: Richard Branson, Closing the Deal: The Importance of Contracts – Are Handshakes meaningless in today’s day and age? Not quite, but contracts are more important than ever. Here’s why. American Express (July 13, 2011), https://www.americanexpress.com/en-us/business/trends-and-insights/articles/closing-the-deal-the-importance-of-contracts/. ]



Participants in this session will:

Learning Objectives

Identify five typical contract provisions and understand 
whether they favor or disfavor design professionals;

Examine the ways in which contracts impact project 
liabilities;

1
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Explore case law demonstrating the implications of poorly 
drafted contracts; and3
Use their understanding of contracts to draft or negotiate 
terms that are critical in avoiding future liabilities.4

Presenter
Presentation Notes
We’ll begin our discussion today by identifying language of five standard provisions including scope of basic services, additional services, suspension and termination, compensation and payment terms, and the right to rely, and we’ll look at how they can work in your favor and against you.Then we’ll examine how certain contract language can alter your project liabilities. We’ll also look at some case law that clearly demonstrates the effects of both a well drafted and a poorly drafted contract.Finally, we’ll provide some key terms and elements of each provision that may be beneficial for you to consider including in your contract.  Let’s get started!



Sample Standard Agreements

Updated regularly

Coordinated documents

Easy to modify

1

2

3
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Presentation Notes
Before we dive in, I wanted to talk briefly about industry standard form Agreements. If you’re not familiar with these documents, many professional societies prepare standard forms of agreements – on the left side of this slide are just some examples of the organizations that do. They include the American Institute of Architects (the AIA) and the Engineers Joint Contracts Documents Committee (the EJCDC). If these sound familiar to you, that’s because we frequently cite language from these documents in our webinars. ConsensusDocs and DBIA, the design-build institute of America are other examples that you may be less familiar with. They’re a bit newer but they also provide a similar service. These form Agreements address all major project delivery methods and are written in a straightforward fashion by experienced stakeholders to the construction process. We say stakeholders, because the committees that draft these agreements aren’t limited to design professionals! They also include those who represent the Owners’, Contractors’, Subcontractors’, legal, risk management, and insurance perspectives as well.  So they’re not written solely for the benefit  and protection of design professionals. Instead, the diverse interests that are represented in this highly collaborative process results in well-balanced agreements that fairly distribute risk among the contracting parties.And there are many other benefits of using these standard forms of agreement, which you see on the right hand side of this slide:One, they’re updated regularly to reflect modern day concerns, such as electronic data handling or sustainable design, and they’re updated to reflect changing case law.Two, all of the documents prepared by these professional associations are coordinated with each other so that the roles, responsibilities, rights, risks, and rewards are consistently expressed throughout the entire series of documents for a project. So for instance, if the standard form agreement between the Owner and the Architect disclaims responsibility by the Architect for site safety, that’s consistent with the obligations laid out in the standard form agreement between the Owner and the Contractor. And third, they’re easy to tailor to your needs. Because these are form agreements, they’re not written for any specific project. Therefore, modifications are often necessary, but are easy to make so that they apply to your specific project needs.



Standard Terms
Entire Agreement Suspension/

Termination Certifications

Right of Entry Changes or Delays Third Parties

Standard of Care Indemnification Limitation of Liability

Hazardous Materials Dispute Resolution Ownership of 
Documents

Approvals Consequential 
Damages Billing and Payment

Compliance Reliance Site Visits

Presenter
Presentation Notes
Here are just some of the terms that are included in most standard industry documents, and that we recommend you consider including in your own contracts. As you can see, there are a lot of different provisions, and not all of these will be equally important to you depending on your firm and the size and type of project you’re taking on.  Today we’ll focus on just five of these provisions.



Five Issues

Today We Will Be Discussing:

Scope of Services

Standard of Care

Right to Rely

Suspension/Termination

Indemnity

Presenter
Presentation Notes
Today the five provisions we’ve chosen to focus on are: 1) scope of services;2) Standard of care;3) Right to rely 4) Termination and suspension rights; and 5) Indemnity and limitations of liability.We have a lot of material to cover today so let’s dive right in. 



Scope of Services
First Provision:

Presenter
Presentation Notes
Let’s begin by looking at the scope of basic services as this is often the most challenging and overlooked provision of a contract. 



Documentation for Your DefenseScope of Basic Services
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Scope of Basic Services Provision
Scope of basic services should address the following:

1
2
3

Basic Services that are provided

Services not being provided

Services that may be provided for additional fee

Presenter
Presentation Notes
In a nutshell, the scope of basic services is the part of the contract that specifies your obligations to the client. But it’s a deceptively simple provision, and too often, it’s not until a claim arises, that our insureds realize just how powerful this provision can be. When a lawsuit arises, it’s common for everyone involved in a project to be named in the suit, regardless of actual culpability. A scope of basic services that’s poorly drafted, missing key information, or unclear can prolong the suit and become a major source of disputes, claims and counter-claims between you and your client or between the you and a third party. On the other hand, an appropriately detailed scope of basic services can prevent or extricate you from a lawsuit where it clearly demonstrates that your involvement in a project was completely unrelated to the underlying action. An example of this would be where a claim is premised on an alleged deficiency in the site survey that was conducted. Well, if your scope of basic services explicitly disclaims responsibility for surveying services, that can help you get dismissed from the case, early on. Which brings us to our next point. What should your scope of basic services contain? At a minimum, an appropriately detailed scope of basic services should address the following:  Services you’re performing for the agreed upon fee. the Services you can perform for an additional fee; and lastly Services you won’t be performing either because you don’t offer those services or they’re being performed by a third party.Clearly outlining what services you are, can, and will not be providing can minimize misunderstandings and reduce the risk of later claims. Remember, you can negotiate for and include a clear, comprehensive scope of basic services before commencing your services, or you can attempt to clarify and persuade a judge about the scope of basic services after a claim arises, in a courtroom.   



Documentation for Your DefenseAvoid Broad and/or Vague Language
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Be wary of language that states:

Design firm will provide any and all
design services necessary 

for the completion of the project.” 

Presenter
Presentation Notes
Another tip when drafting your scope of basic services, and when drafting contract language in general, is to avoid vague or unnecessarily broad language. And here’s an example of what we mean by that: If you see the phrase “any and all services necessary for the completion of the project,” that should raise a red flag for you. It’s so vague, so over encompassing, and from a risk management perspective, potentially very, very troublesome. this language would allow a savvy client to squeeze every imaginable service out of your firm, then hold your firm fully responsible for any and all project failures.  And in terms of insurance, a contract term that’s this over encompassing can lead to coverage issues or future underwriting concerns.  So that’s an example of language you don’t want in your scope of basic services. What then, is an example good language to use? For that we turn to our standard industry documents. 



Scope of Services

[Design Professional] shall provide, or 
cause to be provided, the services set forth herein 

and in Exhibit A.

“
”

E500 - 2014 §1.01

Presenter
Presentation Notes
This is an example from the EJCDC.  It says “[Design Professional] shall provide the services set forth herein” and requires the parties to enumerate the services that are expected and will be provided.As a helpful reference, the EJCDC document also includes a comprehensive list of services that engineers could be called upon to provide during the different phases of a project. The Coalition of American Structural Engineers has a similar checklist. So here, you might consider including a personalized version of the checklist in your final agreement with the client. OR, if you’ve already defined your scope of basic services when you submitted your proposal, than it might be easier to formally incorporate that into your contract as an addendum or an exhibit to the contract.



Additional Services

Additional Services listed below are not included in 
Basic Services but may be required for the Project. 
The Architect shall provide the listed Additional 
Services only if specifically designated in the table 
below as the Architect’s responsibility, and the 
owner shall compensate the Architect as provided 
in Section 11.2. 

“

”

AIA B101-2017 §4.1

Presenter
Presentation Notes
Here’s some more sample language, this one is from the AIA and it deals with additional services. The language here provides that the services listed under this provision are additional services and unless specifically noted in the table, you aren’t responsible for providing them.  Below this, is a chart containing a list of additional services, space to note who the responsibility for those additional services falls to (whether that’s you, the owner, or someone else), and other information pertaining to the additional services.



Standard of Care
Second Provision:

Presenter
Presentation Notes
Moving on to the standard of care. You’ve all heard the phrase “the standard of care.” It might have been mentioned by your professors, when you were getting that engineering degree, or uttered by a colleague at some point in your career. And, if you’re a regular participant of our Wednesday Webinar series, you’re almost guaranteed to have heard about the Standard of Care, since we’re constantly mentioning it. That’s because it’s such a crucial part of defining your responsibilities as a design professional. But despite its importance, the Standard of Care is one of the least understood facets of the practice among design professionals. It’s not surprising then, that many project owners also fail to understand or accept, the legally mandated standard of care. So what is it and what does it mean for you and your clients.



Exercise the degree of skill and care ordinarily exercised 
by other design professionals practicing under similar 
circumstances.

Standard of Care for Professionals

*Failure to meet this standard of care constitutes professional negligence

Standard of Care Defined

Presenter
Presentation Notes
Generally speaking as a professional, you’re required to exercise the degree of skill and care ordinarily exercised by other design professionals in similar circumstances. That means, you must possess the skill and knowledge ordinarily possessed by other members of your profession, and exercise that skill, care, and knowledge to the degree ordinarily exercised by other reasonably prudent professionals practicing under similar circumstances at the same time and in the same location as you. Simply put, you’re held to the standard, of a reasonable design professional. And this is the standard that applies to you when you’re engaged in the practice of your profession. So if you’re doing work for a client, and you overlook something that a reasonable person might have overlooked, but that another person with your training – another architect or engineer would have noticed, that could be breach of the standard of care, and you may be liable for professional negligence.   



Elements – Negligence Claim

1
2
3

Duty

Breach

Causation

4 Damages

Actual and proximate cause

Duty of care

Violation of duty of care

Harm suffered 

Whether or not you owe a duty, and whether or not you met that duty of care is determined, 
in part, by the standard of care.

Elements – Negligence Claim

Presenter
Presentation Notes
For a client to prevail on their professional negligence claim against you, they have to prove, four things:You owed a duty of care to the Client;You breached that duty of care;The breach caused them to suffer some harm; and They have to show their damages. The standard of care is one way in which your client could establish that you owed them a duty of care. In essence their argument would be that you failed to do something an architect or engineer would ordinarily do under similar circumstances, and that that failure to act was a breach of the standard of care, therefore a breach of your duty to the client.The standard of care can also a powerful tool for you, to defend against a professional negligence claim. Where a client alleges that your failure to act was professional negligence, you can counter by demonstrating that you acted as any other architect or engineer would ordinarily act in those circumstances. Because you met the standard of care, there was no breach in your duty to the Client, therefore you can’t be held liable for their damages. Additionally, because a client alleging your professional negligence must prove all four elements, that is – duty, breach, causation, and harm, that means your failure to meet the standard of care doesn’t automatically make you liable for the client’s damages. Your client must also prove that your negligence caused the damages they’re seeking to recover for. 



Perfection is NOT required!

The undertaking of a [design professional] implies that s/he possesses 
skill and ability, including taste, sufficient to enable him/her to perform 
the required services at least ordinarily and reasonably well; and that 

he will exercise an apply in the given case, his/her skill and ability, 
his/her judgment and taste, reasonably and without neglect. But the 
undertaking does not imply or warrant a satisfactory result. It will be 

enough that any failure shall not be by the fault of the architect. There 
is no implied promise that miscalculations may not occur. An error of 

judgment is not necessarily evidence of a want of skill or care, for 
mistakes and miscalculations are incident to all the business of life.

Coombs v. Beede, 89 Me. 187, 188-89 (1896).

“

”

Presenter
Presentation Notes
While not exactly the same, the standards of care for design professionals are very similar across the board, and only require reasonable care, or the skill and care ordinarily exercised – Perfection is not required. The practical effect of this standard is, that as a design professional, you’re allowed to make mistakes. If those mistakes are found reasonable under the circumstances – that is, a mistake that other design professionals would have made in your situation, you may not be liable for professional negligence, despite having made a mistake. And this standard is the same standard that applies for most professionals, whether we’re talking about doctors, or lawyers, or accountants. What you see here is a quote from the Supreme Court of Maine in 1896 – from one of the earliest cases in the United States on the issue of the Standard of Care. The court said, “[A design professional’s] undertaking does not imply or warrant a satisfactory result. There is no implied promise that miscalculations may not occur [and] an error of judgement is not necessarily evidence of a want of skill or care, for mistakes and miscalculations are incident to all the business of life.”



Perfection is NOT required!

Architects, doctors, engineers, attorneys, and others, deal in somewhat inexact 
sciences and are continually called upon to exercise their skilled judgment in 

order to anticipate and provide for random factors which are incapable of 
precise measurement. The indeterminate nature of these factors makes it 
impossible for professional services people to gauge them with complete 

accuracy in every instance. Thus, just as doctors can’t be certain that every 
operation will be successful…architects and engineers cannot be certain that a 
structural design will interact with natural forces as anticipated. Because of the 

inescapable possibility of error which inheres in these services, the law has 
traditionally required, not perfect results, but rather the exercise of that skill 

and judgment which can be reasonably expected from similarly situated 
professionals.

City of Mounds View v. Walijarvi, 263 N.W.2d 420 (Minn. 1978).

“

”

Presenter
Presentation Notes
While not exactly the same, the standards of care for design professionals are very similar across the board, and only require reasonable care, or the skill and care ordinarily exercised – Perfection is not required. The practical effect of this standard is, that as a design professional, you’re allowed to make mistakes. If those mistakes are found reasonable under the circumstances – that is, a mistake that other design professionals would have made in your situation, you may not be liable for professional negligence, despite having made a mistake. And this standard is the same standard that applies for most professionals, whether we’re talking about doctors, or lawyers, or accountants. As an old case from the Supreme Court in Minnesota aptly explains, Professionals, whether they be “Architects, doctors, engineers, attorneys, or others, deal in somewhat inexact sciences and are continually called upon to exercise their skilled judgement in order to anticipate and provide for random factors which are incapable of precise measurement. The indeterminate nature of these factors makes it impossible for professional services people to guage them with complete accuracy in every instance. Thus, just  doctors can’t be certain that every operation will be successful…architects and engineers can’t be certain that a structural design will interact with natural forces as anticipated. Because of the inescapable possibility of error which inheres in these services, the law has traditionally required, not perfect results, but rather the exercise of that skill and judgment which can be reasonably expected from similarly situated professionals.”[Source: City of Mounds View v. Walijarvi, 263 N.W.2d 420 (Minn. 1978).]



Key Terms

Terms to look for

Phrases to look for

“Ordinarily”

“Same or similar”

“Ordinarily used or provided”
“Same or similar circumstances”
“Same locality”

“Reasonable”

Presenter
Presentation Notes
Where the standard of care is defined in your contract, beware of inadvertently committing to an elevated standard of care. This can happen when you use certain words that increase the standard of care in your contract documents, or even in your marketing materials and proposals. To understand how this happens, let’s compare the language of the legally mandated standard of care, against sample provisions elevating your standard of care.



Standard of Care Sample Provision

The [Design Professional] shall perform their services 
consistent with the professional skill and care ordinarily provided 
by [Design Professionals] practicing in the same or similar locality 

under the same or similar circumstances…

AIA B101-2017 §2.2

“
”

Presenter
Presentation Notes
To begin, this is the language used by standard industry documents to establish the standard of care. The sample provision here can be found in the AIA B101-2017 §2.2. It states “The Architect shall perform their services consistent with the professional skill and care ordinarily provided by architects practicing in the same or similar locality under the same or similar circumstances.”



Standard of Care Sample Provision

The standard of care for all professional [services] and 
related services performed or furnished by [Design 

Professional] under this Agreement will be the care and skill 
ordinarily used by members of the subject profession 

practicing under similar circumstances at the same time and 
in the same locality. [Design Professional] makes no 

warranties, express or implied, under this Agreement or 
otherwise, in connection with any services performed or 

furnished by [Design Professional].

EJCDC E-500 §6.01

“

”

Presenter
Presentation Notes
Here’s another example from the Engineers Joint Contract Documents Committee. This one also disclaims any express or implied warranties or guarantees in connection with your services.Notice that there are several key words or phrases contained in these examples that should also be included in your Standard of Care. For instance, the word:Ordinary or Ordinarily– as in “the skill and care ordinarily used or provided,” as we see here. OR as we saw earlier with CA’s standard of care, “the care ordinarily exercised by duly licensed [design professionals] in good standing.”Another word you might look for is Reasonable or Reasonably, as we saw with Missouri’s standard of care calling for design professionals to “act with reasonable care and competence…” And the word same or similar. For instance, practicing under similar circumstances at the same time and in the same locality. These key terms help establish that “Perfection is not required” and that “unsatisfactory results or errors that are reasonable under the circumstances, for design professionals practicing in your area” are not necessarily a failure to meet the Standard of Care. 



Red Flag Terms to Avoid

Terms to avoid

Phrases to avoid

“Highest”
“Best”

“Highest standards in the profession”
“Best professional standards”
“Superior standard of care”

“Superior”
“First-Class”

Presenter
Presentation Notes
It’s for this reason that the words and phrases you see here, aren’t included in the legally mandated Standard of Care. And they shouldn’t appear in your contracts as well.  Words like “Highest”, “best”, or “superior”. Where a contract requires you to perform in accordance with “the highest standards in the profession” or the “Best Professional Standards”, this can elevate your standard of care, and obligate you to assume an uninsured risk. 



This Policy does not apply to any Claim(s):

as a result of liability assumed by the Insured under 
any contract or agreement. This Exclusion does not 
apply to liability for Damages that the Insured would 
have had in the absence of the contract or agreement. 

Contractual Liability

Policy Exclusions

Presenter
Presentation Notes
Now earlier we said, certain language in your contract can increase your liability by elevating the Standard of Care, and that where this occurs it may pose an uninsurable risk. That’s because professional liability insurance policies are underwritten with the presumption that your services will be held to the legally mandated standard of care. Accordingly, where you obligate yourself to perform in accordance with the “highest or best standard of care”, you assume a liability that may not be covered under a policy exclusion for contractually assumed liability. Most professional liability policies contain such an exclusion and what you see here, is the language in RLI’s policy. This policy does not apply to liability assumed by contract or agreement unless that liability would have existed in the absence of the agreement. 



This Policy does not apply to any Claim(s):

Based upon or arising out of any express warranties 
or guarantees. However, this Exclusion does not 
apply to a warranty or guarantee by the Insured that 
the Insured’s Professional Services are in conformity 
with the standard of care applicable to that 
Professional Service.

Express Warranties or Guarantees

Policy Exclusions

Presenter
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On a related note, express warranties or guarantees in your contract may also pose coverage issues. Remember, the standard of care does not require perfect results nor does it require design professionals to provide warranties or guarantees to the results of their services. And, as we previously stated, because professional liability insurance policies are underwritten based on the assumption that your services will be held to the legally mandated standard of care most policies have an exclusion for Express Warranties and guarantees that go beyond the standard. RLI’s Professional Liability policy is no exception, and it specifically excludes coverage for claims arising out of express warranties and guarantees that go beyond the Standard of Care. Note, the exception. Warranties and guarantees that conform to the applicable standard of care, for instance, if you warrant that your services will meet the applicable standard of care, are permitted. That’s because, by agreeing to a Standard of Care provision that includes a warranty or guarantee essentially all you’re guaranteeing that your services will be performed in a non-negligent manner. In so doing, you’re not altering the standard of care or committing to a professional obligation beyond which you’re legally required to uphold. Again, by guaranteeing that your services will conform to the standard of care, you’re simply promising to perform your services in a non-negligent manner. 



Standard of Care Warranty Provision

The [Design Professional] warrants and guarantees 
that its services under this agreement shall be 
performed in conformance with the skill and care 
ordinarily exercised by other members of the 
profession practicing at the same time under the 
same or similar circumstances in the same locale.

Quiz #1

Presenter
Presentation Notes
Here’s another quiz, to test your understanding of your coverage.  “The Design Professional warrants and guarantees that its services under this agreement shall be performed in conformance with the skill and care ordinarily exercised by other members of the profession, practicing at the same time, under the same or similar circumstances, in the same locale.”Would you sign a contract containing this language? 



Standard of Care Warranty Provision

The [Design Professional] warrants and guarantees 
that its services under this agreement shall be 
performed in conformance with the skill and care 
ordinarily exercised by other members of the 
profession practicing at the same time under the 
same or similar circumstances in the same locale.

Answer #1

Presenter
Presentation Notes
The answer is yes! This wording represents an insurable Standard of Care provision, because remember, though warranties and guarantees are excluded from coverage, warranties that conform to the standard of care are permitted.This exception is advantageous for you in your negotiations with your clients. Because while we recommend that you avoid providing any warranty or guarantee, the reality is that there are times when a Client insists on having the words Warranty or Guarantee included in your contract.  If you run into such a situation, a reasonable solution, and one that’s often very successful in meeting the Client’s need, is to agree to a reasonably worded Standard of Care provision that includes a warranty or guarantee along the lines of the language that you see here.[Barb] You may also find that your client insists on having you make a warranty or guarantee that goes beyond the standard of care or your scope of insurance coverage. While we certainly don’t recommend that you accept such an obligation, one way to manage your risk would be to limit your liability in the event of a breach of your warranty, with a limitation of liability provision, which we’ll discuss when we get to the topic indemnifications. 



Right to Rely
Third Provision:

Presenter
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Do you automatically have a right to rely on information that your client gives you during the course of a project? The answer may surprise you, but it’s “no”. You can claim that you assumed that your client verified the information, but your client can claim that they assumed you’d verify the information.In the context of a small project, where budget and schedules are often tight, this clarification is especially important. We see a lot of contracts that state the Client will provide certain information to you within a reasonable amount of time, but often, your right to rely on the accuracy of what they provide is missing. This one sentence can offer a substantial amount of protection to you if your client provides you with faulty information, or if there’s unreliable information in the public domain. In fact, the AIA B101-2017 goes even further to say that the [Design Professional] isn’t responsible for the accuracy, completeness, and timeliness of services and information furnished by the Owner or the Owner’s consultants. 



Documentation for Your DefenseRight to Rely

Establish Your Right to Rely

28

Clarify that you have the right to rely upon information furnished by or on 
behalf of the Owner. Otherwise, you may be inadequately compensated 
for any changes that result from an unforeseen condition. This becomes 
especially critical if you are taking over for a terminated design firm.   

Presenter
Presentation Notes
A right to rely provision is another very important term you’ll want to include in your contracts. Especially if you’re being brought on in the middle of a project, to take over for a terminated firm. Essentially, a right to rely clause permits you to rely on the accuracy of any information or data supplied by or on behalf of the Owner. And this mitigates your liability for errors caused by inaccuracies contained in any owner provided. 



Documentation for Your Defense
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AIA B101-2017 §3.1.2

“
”

Right to Rely

…The [Design Professional] shall be entitled to rely on, 
and shall not be responsible for, the accuracy, completeness, and 

timeliness of services and information furnished by the Owner 
and Owner’s consultants…

Presenter
Presentation Notes
A provision like the one you see here gives you the right to rely on prior information, such as record drawings, and any other information furnished by or on behalf of your Client. This way, you aren’t responsible for changes that result because of an error or deficiency in the information that was provided provided to you. The sample language you see here comes from the AIA B101-2017 and can be found in §3.1.2. 



Claim Example

Metcalf Construction Company won a contract to design and 
build housing units for a Marine Corp Base in Hawaii. 

Differing soil conditions caused Metcalf to incur more than

$4.8 million in additional work.

Metcalf Construction Company Inc v. United States, 2014 U.S. App. LEXIS 2515 (Fed. Cir. Feb 11, 2014). 

Q15: This requires an independent investigation after award. Should we infer 
from this that any unforeseen soil conditions or variances from the Government’s 
soil report will be dealt with by change order?

Answer: Yes, if there’s a major disparity from the Government’s soil reconnaissance 
report.

Presenter
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Here’s a case to help illustrate the power of having a right to rely. In this case, Metcalf Construction company was a design-bid contractor that was awarded a contract to design and build housing units at the Marine Corp base in Hawaii. This winning bid, relied on a government-commissioned report which found that the soil at the site had “slight expansion” potential. And this was a report that the Navy had included in its initial request for proposals. It also made clear this report was “for preliminary information only”, and that the winning Contractor would have to conduct its own independent soil investigation. So it sounded like the Contractor didn’t have the right to rely, but the government clarified in a pre-bid question – which is what you see on the bottom of the slide – that the government would issue a change order if there was a major disparity between the soil conditions found in the independent soil investigation and the government’s report. It should come as no surprise that the independent soil report found “moderate to high”, rather than “slight” swelling potential. So Metcalf submitted a request to the Contracting Officer seeking compensation for the additional work that had to be done due to the soils that actually existed at the site; work that would not have had to be done if the soils were as the Government’s “preliminary” report indicated.  These ended up costing the Contractor more than $4.8 million dollars in added costs. But, the Contracting Officer denied Metcalf’s request for additional compensation, forcing Metcalf was forced to file suit against the Government. At trial, Metcalf lost.  The trial court read the contract requirement that Metcalf had to conduct its own independent investigation as, effectively, placing the risk of unforeseen site conditions on Metcalf.  Metcalf appealed that decision, and on appeal, the appellate court revered, finding in favor of Metcalf. 



Suspension & Termination Rights
Fourth Provision:

Presenter
Presentation Notes
The fourth provision we’ll talk about today, are suspension and termination rights.
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Suspension & Termination Provision
Suspension & Termination rights provision should address the following:

1
2
3

Your right to suspend or terminate services

Rights and obligations of the parties in the 
event of a suspension or termination.

Client’s right to suspend or terminate services

Presenter
Presentation Notes
Often times as we’re reviewing contracts drafted by your clients, we come across one-sided suspension or termination clauses that give the Client the right to suspend or terminate the contract, but don’t provide those same rights to you. Now there are a variety of reasons you may wish to suspend or terminate a contract. The big one is nonpayment of fees. If your Client hasn’t paid you yet for the services you’ve already rendered, you may wish to suspend your services until you receive those payment, or until you receive adequate assurance that your client has the financial ability to make those payments soon. Otherwise, you’re potentially providing services that you may never receive payment for.You may also wish to suspend or terminate an agreement for:A breach by your client of any material contract provision;The Inability to reach an agreement on additional services;Change in the parties – maybe through the acquisition of your client or through the assumption of the project by a lender; or Due to substantially changed conditions in the project. You’ll also want clarity on when the Client has the right to suspend or terminate your services, and what your rights and obligations are in such an event, as well as what the client’s rights and obligations are to you. For instance, are you or your client required to provide notice and an opportunity to cure before suspending or terminating your services? Another thing to think about is, in the event of a suspension or termination, what fees will you be entitled to? In addition to payment for services rendered prior to any suspension or termination, are you also entitled to reimburseable expenses incurred up to that point, or a licensing fee, should the Client continue to use your instruments of services following your termination?
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AIA B101-2017 §9.1

“
”

Right to Suspend

If the Owner fails to make payments to the [Design Professional] 
in accordance with this Agreement, such failure shall be 

considered substantial nonperformance and cause for termination 
or, at the Architect’s option, cause for suspension of performance 

of services under this Agreement…

Presenter
Presentation Notes
We didn’t include it in this slide, but the first part of this section 9.1 specifies that you have the right to suspend your services in the event of nonpayment. It then clarifies that if you invoke this right and suspend your services, you are able to do so without any claim from or liability to your client, arising out of that suspension. And that’s the language you see highlighted in yellow which reads, “in the event of a suspension of service, you shall have no liability to the Owner or Client, for delays or damage caused to the Owner due to the suspension of services.” This next provision, also from the AIA B101-2017 addresses your right to terminate the agreement if the project is suspended for more than 90 cumulative days. Now remember, the AIA documents are standard forms, and you may find that due to the nature of the project type or your firm’s resources, you can’t wait 90 days before your right to terminate is triggered. So if 60 days, or 30 days, is a more appropriate timeframe to trigger your rights, then tailor this language accordingly, so that it aligns with your needs, the project’s needs, and your firm’s needs.
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AIA B101-2017 §9.1

“

”

Disclaimer

…In the event of a suspension of services, the [Design 
Professional] shall have no liability to the Owner for delay or 
damage caused the Owner because of such suspension of 

services. Before resuming services, the Owner shall pay the 
[Design Professional] all sums due prior to suspension and any 
expenses incurred in the interruption and resumption of the 

[Design Professional’s] services. The [Design Professional’s] fees 
for the remaining services and time schedules shall be 

equitably adjusted…

Presenter
Presentation Notes
�The first part of this section 9.1 specifies that you have the right to suspend your services in the event of nonpayment. It then clarifies that if you invoke this right and suspend your services, you are able to do so without any claim from or liability to your client, arising out of that suspension. And that’s the language you see highlighted in yellow which reads, “in the vent of a suspension of service, you shall have no liability to the Owner or Client, for delays or damage caused to the Owner due to the suspension of services.” 
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AIA B101-2017 §9.2

If the Owner suspends the Project, the [Design Professional] 
shall be compensated for services performed prior to notice of 
such suspension. When the Project is resumed, the [Design 
Professional] shall be compensated for expenses incurred in 
the interruption and resumption of the [Design Professional’s] 
services. The [Design Professional’s] fees for the remaining 
services and the time schedules shall be equitably adjusted.

“

”

Payment Upon Project Suspension

Presenter
Presentation Notes
Here is some sample language, from the American Institute of Architects, the AIA, to help you establish these rights. This one comes from the AIA B101-2017 §9.2. It addresses the fees you’ll be entitled to in the event the project is suspended by the Owner of the project. As you can see from the text that we’ve highlighted in yellow, under the terms of this provision, you’re entitled to (1) compensation for services performed up to the suspension; (2) compensation for expenses incurred by the interruption and resumption of services; (3) and you’re permitted an equitable adjustment to your fee and schedule when the project resumes. 
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AIA B101-2017 §9.6

If the Owner terminates this Agreement for its convenience 
pursuant to Section 9.5 or the [Design Professional] terminates 
this Agreement pursuant to Section 9.3, the Owner shall 
compensate the [Design Professional] for services performed 
prior to termination, Reimbursable Expenses incurred, and 
costs attributable to termination, including the costs 
attributable to the [Design Professional’s] termination of 
consultant agreements.

“

”

Payment Upon Termination

Presenter
Presentation Notes
Here is some sample language, from the American Institute of Architects, the AIA, to help you establish these rights. This one comes from the AIA B101-2017 §9.2. It addresses the fees you’ll be entitled to in the event the project is suspended by the Owner of the project. As you can see from the text that we’ve highlighted in yellow, under the terms of this provision, you’re entitled to (1) compensation for services performed up to the suspension; (2) compensation for expenses incurred by the interruption and resumption of services; (3) and you’re permitted an equitable adjustment to your fee and schedule when the project resumes. 
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AIA B101-2017 §7.3

The [Design Professional] grants to the Owner a nonexclusive 
license to use the [Design Professional’s] Instruments of 
Services solely and exclusively for purposes of constructing, 
using, maintaining, altering and adding to the Project, 
provided that the Owner substantially performs its obligations 
under this Agreement, including prompt payment of all sums 
due pursuant to Article 9 and Article 11…If the [Design 
Professional] rightfully terminates this Agreement for cause as 
provided in Section 9.4, the license granted in this Section 7.3 
shall terminate.

“

”

License

Presenter
Presentation Notes
This next clause, from §7.3, clarifies the type of use the Client is receiving. Here, they get a nonexclusive license, meaning, the client can use your designs, but you can license it to other clients, and can enforce your IP rights against infringing designs. The provision goes on to say, the grant of a non-exclusive license is conditioned upon the Client’s prompt payment for your services. [§7.3 The [Design Professional] grants to the Owner a nonexclusive license to use the Instruments of Services solely and exclusively for purposes of…the Project, provided that the Owner substantially performs its obligations under this Agreement, including prompt payment of all sums.] 



Case Law

Client Design Professional
LifeCare Hospice Eberhard Architects, LLC

Eberhard Architects, LLC v. Bogart Architecture, Inc., et al., (2016). 

Design firm filed suit for infringement 
after Client and client’s other consultants, 
contractors and subcontractors continued 
to use their Instruments of Services after 
the contract was terminated for Client’s 
non-payment of fees. 

Client’s Consultants, 
Contractors and 
Subcontractors

Bogart Architecture Inc., et al.

Presenter
Presentation Notes
In this case, the Architects were hired to design a hospice facility. Their contract granted the Client a non-exclusive license to use the design firm’s instruments of service, provided that certain conditions were met, one of which was prompt payment of fees. The Client failed to make payments pursuant to the Agreement, so the Design firm terminated the agreement. Under the terms of the Agreement this also resulted in the non-exclusive license to use the firm’s designs also being revoked. The firm notified Client and the Client’s other consultants, contractors, and subcontractors, that the license was revoked and warned them to cease and desist use of the firm’s documents. When they continued to use the firm’s instruments of service the Architects filed a copyright infringement claim against the client’s consultants, contractors, and subcontractors. These other parties sought to have the claim dismissed, arguing that they were granted a non-exclusive license to use the documents, but the court denied the motion. In reaching this decision, the court looked at the language of the Contract which stated…



z
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Upon execution of the Agreement, the Architect grants to the 
Owner a nonexclusive license to use the Architect’s 

Instruments of Service…provided that the Owner substantially 
performs its obligations, including prompt payment of all sums 

due, under this Agreement…If the Architect rightfully 
terminates this Agreement for cause as provided in Section 
9.4, the license granted in this Section 7.3 shall terminate.

“

”

Terms of Non-Exclusive LicenseTerms of the Non-Exclusive License

Eberhard Architects, LLC v. Bogart Architecture, Inc., et al., (2016). 

Presenter
Presentation Notes
…that the Client’s grant of a non-exclusive license was conditioned upon the Client’s prompt payment for the firm’s services. It further provided that if the Architect rightfully terminates for cause, the non-exclusive license is revoked. For this reason, the court found that because the Agreement was rightfully terminated, the license was also terminated, and so the continued use of the firm’s instrument’s of service fell outside the permitted scope and duration of the license, constituting infringement. This reiterates another important reason for your termination clause. If the terms of your Agreement [See also AIA B101-2017 §7.3 The [Design Professional] grants to the Owner a nonexclusive license to use the Instruments of Services solely and exclusively for purposes of…the Project, provided that the Owner substantially performs its obligations under this Agreement, including prompt payment of all sums.] 



Indemnification
Fifth Provision:



”
“ We probably receive more calls 

concerning indemnification provision
than any other single contract clause…

ACS Lawyers

Indemnification
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Presenter
Presentation Notes
Indemnification clauses are a heavily litigated provision. This quote from a Seattle law firm dedicated to the practice of construction law says it all. They said, “We probably receive more calls concerning [the] indemnification provision than any other single contract clause…”. When the indemnification clause comes into play, the stakes can be huge, so you want to make sure that they’re written in your favor, or at the very least, in a fair and balanced way. A badly written clause can saddle you with virtually all the risks and liabilities associated with a project. That includes risks for things outside of your control, as well as liability, even where you’re not negligent in the deliverance of your professional services. For this reason it’s imperative to understand what your rights and obligations are under your indemnification clause, before you sign a contract. [Citation: John Ahlers, Top 10 Construction Contract Provisions – Indemnity, Ahlers Cressman & Sleight PLLC (Aug. 15, 2013), https://www.acslawyers.com/top-10-construction-contract-provisions-indemnity/.]



Indemnity: 
Security against 
hurt, loss, or damage.

Definition

*An indemnitor secures and 
indemnitee against hurt, loss, or 
damage.

42

Presenter
Presentation Notes
But what IS an indemnification clause – simply put, it’s a way to allocate risk. It secures an indemnified party, the indemnitee, against hurt, loss, or damage, by having the indemnitor, compensate indemnitee for those risks. Here’s how it works. If a claim arises against your client, and a court ultimately finds that the damages were caused by your negligence, you, as the indemnitor, would have to indemnify or compensate your client for that loss.  A good indemnification clause merely restates your obligations under the law to the indemnitee, usually your client. A bad one, may leave you assuming someone else’s risk and liability.  



3
2
1Overbroad 

Parties

Duty to defend goes beyond the 
design professional’s negligence.

Indemnified claims are unnecessarily 
broad.

Indemnified parties are unnecessarily 
broad.

Overbroad
Claims

Duty to 
Defend

14

Common Issues

43

Presenter
Presentation Notes
There are three issues we frequently see with the indemnity clauses proposed to or signed by design professionals:Over inclusive parties – contracts that require the design professional to indemnify entities other than their client;Another issue we see is Over inclusive claims – contracts that require the design professional to indemnify the client for losses other than those caused by the negligent deliverance of professional services; and The last issue we’ll cover today, The Duty to defend – contracts that obligate the design professional to “defend” their client, in the event of a claim.



321

Limit the duty to indemnify 
to your client(s).
Clarify that this duty is owed only to your client(s). 

Duty to 
Defend

Overbroad
Parties

Overbroad
Claims

Overbroad Parties

44

Presenter
Presentation Notes
The first issue is an indemnity clause containing overbroad coverage of parties. An indemnity clause should be limited to indemnifying your client and the client entity - their directors, officers, and employees. The indemnification terms of the agreement should apply only to the contracting parties and should not give 3rd parties any rights or remedies under the agreement. Clarifying this may protect you against suits by 3rd parties with whom you have no contractual relationships. 



Beware of terms/phrases such as:

“agents”
“representatives”
“affiliates”
“servants”
“members”

“insurers”
“lenders”
“consultants”
“subconsultants”
“contractors”

Or any such extended list of indemnitees

321 Duty to 
Defend

Overbroad
Parties

Overbroad
Claims

Red Flag Words

Presenter
Presentation Notes
Some examples of parties you should be wary of indemnifying are agents, representatives, lenders, or members, other than those of an LLC. Let those and similar words, be a red flag for you. From an insurance perspective, if you’re required to indemnify a broad scope of people, it could present coverage issues. A professional liability policy generally only covers parties with whom a design professional is in privity – or has a contract with. That means your client, their officers, and employees. By indemnifying 3rd parties, such as those you see on this list, you may be assuming an uninsurable liability. [Citation: Scott Frandin, You Signed What?! Indemnification Provisions in Construction Related Agreements, Much SheList (May 22, 2013, https://www.muchshelist.com/insights/article/you-signed-what-indemnification-provisions-construction-related-agreements.]



Limit the duty to indemnify 
to your negligence.
Clarify that the duty to indemnify only arises once 
your negligence has been established.

321 Duty to 
Defend

Overbroad
Parties

Overbroad
Claims

Overbroad Claims
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Presenter
Presentation Notes
A second issue we see is with indemnity clauses containing overbroad claims. Does your indemnity clause limit your liability to your NEGLIGENCE? Remember, your professional liability insurance only insures against the losses caused by your NEGLIGENT deliverance of professional services. If an indemnity clause goes beyond that, it could present a coverage issue.



1) No limitation on scope of triggering events
a) “Any” connection with; 
b) Non negligent acts; OR

321 Duty to 
Defend

Overbroad
Parties

Overbroad
Claims

Over Inclusive for 2 Reasons:

2) No limitation on the scope of liability

Over Inclusive Claims

47

Presenter
Presentation Notes
There are generally two type of overbroad claims: First, claims that are over inclusive in defining when the obligation to indemnify is triggered. That can occur in two different ways: (a) it’s not tied to the direct results of your negligence; or (b) it’s not limited to negligent acts. The second way that claims can be overboard, is when there’s no limitation on the scope of liability – meaning the indemnity clause makes you liable for all types of losses that may not be covered by your professional liability insurance. 



Beware of terms/phrases such as:

“arising out of/from”
“in any way connected with”
“regardless of”
“whether or not caused by”
“allegedly caused”
“solely liable and responsible”

“intentional fraud or misconduct”
“recklessness”
“willful misconduct“
“tortious misconduct”
“intentional acts”
“other improper conduct”

321 Duty to 
Defend

Overbroad
Parties

Overbroad
Claims

Broad Scope of Triggering Events

48

Not directly caused by your negligence: Not negligent acts:

Presenter
Presentation Notes
On the left are examples of contractual language that expand the scope of liability beyond claims resulting directly from your negligence. Terms such as “arising out of”, “in any way related to”, or “in connection with” the performance of professional services. This language may impose liability for damages beyond those proximately caused by your negligence. On the right are examples of contractual language that broaden the scope of liability beyond non-negligent acts - phrases such as – “all intentional acts”, “willful misconduct”, or sweeping  terms, such as “other improper conduct”. This type of language expands your duty to indemnify beyond your negligence. Insuring your client against these kinds of risks may place an uninsurable risk on you. You should also be wary of insuring your client against THEIR negligence, or intentional acts – as this puts risk and liability on you for things outside of your control.



Beware of terms/phrases such as:
“any”, “all”, “any and all” … claims, etc.
“suits or causes of action”
“fines or penalties”
“attorneys’ fees and defense costs”
“other liabilities”
“other obligations”
“any other kind of expense”

321 Duty to 
Defend

Overbroad
Parties

Overbroad
Claims

Broad Scope of Liability

Presenter
Presentation Notes
The second way that claims can be overboard, is when the indemnity clause makes you liable for all kinds of expenses that may go beyond those caused by your negligence. These costs may not be covered, leaving you to pay out of pocket for these obligations. You especially don’t want to be saddled with this broad risk in a state like Florida, which makes the design professional personally liable for their work. Florida Statute section 471.023 applies to engineers, and holds licensed engineers personally liable for negligent acts, wrongful acts, or misconduct committed by the engineer or those under the direct supervision and control of the engineer, even where the engineer is acting as an employee of a business.[Citation: James Birr, III, Design Professional Liability: Does Your Contract Protect You?, Jimerson Cobb (Feb. 27, 2017), https://www.jimersoncobb.com/blog/2017/02/design-professional-liability-contract-protection/.]



Personal Liability - Engineers

50

Florida Statute § 471.023
(3) Except as provided in s. 558.0035, the fact that a licensed 
engineer practices through a business organization does not relieve 
the licensee from personal liability for negligence, misconduct, or 
wrongful acts committed by him or her…Any officer, agent, or 
employee of a business organization other than a partnership shall 
be personally liable and accountable only for negligent acts, 
wrongful acts, or misconduct committed by him or her or 
committed by any person under his or her direct supervision and 
control, while rendering professional services on behalf of the 
business organization…

*Similar statutes for Architects and Landscape Architects can be found at Florida Statute §§ 481.219 & 481.319.

*See also Florida Statute § 558.0035, allowing design professionals to limit their individual liability in certain instances.

Presenter
Presentation Notes
A third way that your indemnity clause can be overbroad, is if it contains a “duty to defend”. The contractual obligation triggered by the duty to “defend” a client is vastly different from the obligation triggered by the duty to “indemnify” a client. The duty to indemnify ONLY arises once the design professional’s negligence has been established – meaning you’re promising your client to insulate them for damages found to be caused by your negligence. On the other hand, the duty to defend a client arises immediately and regardless of the design professional’s negligence – meaning by agreeing to “defend” your client you’ve just agreed to finance their defense, regardless of whether or not you’re ultimately found responsible for any damages. See the difference? By adding that single word “defend” you’re assuming broader liability than you should be responsible for - a liability that may not be covered by your professional liability insurance. After all, as we previously mentioned, your professional liability insurance ONLY covers damages determined to have been caused by your negligence. [Citation: Jeffrey Cavignac, Professional Liability Update – The Obligation to Defend Your Client: Why you Shouldn’t Agree, Cavignac January 2002, http://www.cavignac.com/publications/professional-liability-update-the-obiligation-to-defend-your-client-why-you-shouldnt-agree/] 



Personal Liability – Case Law

51

In Gerhardt M. Witt v. 
La Gorce Country Club Inc., the Court 
affirmed a judgment holding the 
design professional, personally liable 
for damages in excess of $4 million
to La Gorce Country Club. 

Witt v. La Gorce Country Club Inc., 35 So. 3d 1033 (Fla. 3d DCA 2010). 

Presenter
Presentation Notes
Here’s an example of what this could mean. Witt v. La Gorce was a case in which the design professional was found personally liable for over $4 million worth of damages. In this case, La Gorce country club contracted with ITT Industries to design and build an irrigation system for its golf course. It also entered into a contract with Gerhard M Witt and Associates, aka GMWA, for consulting services on the project. The system was completed but experienced constant issues until it completely failed after 14 months. La Gorce filed a suit against ITT, GMWA, and Gerhard Witt who was the owner of GMWA. Witt was also a professional geologist licensed in Florida. The contract between La Gorce and GMWA contained a limitation of liability and indemnity agreement that looked like this.



No duty to defend.
Steer clear of the duty to defend which arises 
regardless of any negligence. 

321 Duty to 
Defend

Overbroad
Parties

Overbroad
Claims

ONLY arises once negligence 
has been established.

Arises regardless of negligence.
Duty to Indemnify Duty to Defend

Duty to Defend

52

Presenter
Presentation Notes
A third way that your indemnity clause can be overbroad, is if it contains a “duty to defend”. The contractual obligation triggered by the duty to “defend” a client is vastly different from the obligation triggered by the duty to “indemnify” a client. The duty to indemnify ONLY arises once the design professional’s negligence has been established – meaning you’re promising your client to insulate them for damages found to be caused by your negligence. On the other hand, the duty to defend a client arises immediately and regardless of the design professional’s negligence – meaning by agreeing to “defend” your client you’ve just agreed to finance their defense, regardless of whether or not you’re ultimately found responsible for any damages. See the difference? By adding that single word “defend” you’re assuming broader liability than you should be responsible for - a liability that may not be covered by your professional liability insurance. After all, as we previously mentioned, your professional liability insurance ONLY covers damages determined to have been caused by your negligence. [Citation: Jeffrey Cavignac, Professional Liability Update – The Obligation to Defend Your Client: Why you Shouldn’t Agree, Cavignac January 2002, http://www.cavignac.com/publications/professional-liability-update-the-obiligation-to-defend-your-client-why-you-shouldnt-agree/] 



indemnify, defend and hold harmless the Owner, its officers, 
employees, agents and representatives from and against 
any and all claims, causes of action, damages, claims for 
damages, liability, loss, cost or expense, including reasonable 
attorneys' fees and expenses of litigation, arising out of or in 
any way related to performance of this Agreement by Design 
Professional, except claims arising from the sole gross 
negligence of the Owner.

Design Professional agrees to:

Quiz #2

Presenter
Presentation Notes
Going back to our sample provision, this is an example of how “overbroad claims” may look in an indemnity clause. See how the provision obligates you to insure against “any and all” damages “arising out of or in any way related to” the performance of the Agreement. When you see this kind of language in an indemnification clause, alarm bells should be going off, cautioning you against signing such an agreement. 



indemnify, defend and hold harmless the Owner, its officers, 
employees, agents and representatives from and against 
any and all claims, causes of action, damages, claims for 
damages, liability, loss, cost or expense, including reasonable 
attorneys' fees and expenses of litigation, arising out of or in 
any way related to performance of this Agreement by Design 
Professional, except claims arising from the sole gross 
negligence of the Owner.

Design Professional agrees to:

Answer #2

Presenter
Presentation Notes
See how the provision obligates you to insure against “any and all” damages “arising out of or in any way related to” the performance of the Agreement. When you see this kind of language in an indemnification clause, alarm bells should be going off, cautioning you against signing such an agreement. 



Indemnification

”

“The [Design Professional] shall indemnify and hold the Owner and 
Owner’s officers and employees harmless from and against damages, losses 
and judgments arising from claims by third parties, including reasonable 
attorneys’ fees and expenses recoverable under applicable law, but 
only to the extent they are caused by the negligent acts or omissions of the 
[Design Professional], its employees and its consultants in the performance of 
professional services under this Agreement. The [Design Professional]’s 
obligation to indemnify and hold the Owner and the Owner’s officers and 
employees harmless does not include a duty to defend. The 
[Design Professional]’s duty to indemnify the Owner [] shall be limited to the 
available proceeds of the insurance coverage required by this Agreement. 

AIA B103-2017 §8.1.3

Presenter
Presentation Notes
This is  an example of a limitation of liability provision from the EJCDC – the engineer’s joint contract documents committee. Now I want to point out, the language contains alot of the “red flag” words we previously discussed– it contains overbroad parties and overbroad claims. And you may be asking yourself, if this language is so bad, why is the EJCDC using it? Well, if you’re the one having to indemnify your Client, that language can broaden your liability so you want to avoid it. But here, it’s appropriate to use because you’re stating that your liability for any and all of these claims, losses or damages to any of these listed parties, is limited to the following. And here the example limits your  liability to a set fee, or the contract fee, whichever is greater. 



1

2

3
Insurance Coverage

Set Fee

Contract Price

“to the extent such provisions or indemnity is covered by the 
design professional’s professional liability insurance.”

“not to exceed contract price.”

“not to exceed $__ amount.”
shall not exceed the total amount of $____ or the total compensation 
received by Engineer under this Agreement, whichever is greater.  Higher 
limits are available for an additional fee.

shall not exceed the total compensation received by 
Engineer under this Agreement.

shall not exceed the total insurance proceeds paid on behalf of or to Engineer by 
Engineer’s insurers in settlement or satisfaction of Owner’s Claims under the 
terms and conditions of Engineer’s insurance policies applicable thereto 
(excluding fees, costs and expenses of investigation, claims adjustment, defense, 
and appeal). 

EJCDC Document E500-2014, Exhibit I

Limit Liability to
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Presenter
Presentation Notes
The first one, capping liability to a set fee, we already discussed. An alternative measure the EJCDC suggests is capping liability to the contract price.  The language the EJCDC suggest is “total aggregate liability shall not exceed the total compensation received by Engineer under this Agreement.” A third way to limit liability  would be to cap liability to insurance coverage amounts. The language the EJCDC suggests is “total aggregate liability shall not exceed the total insurance proceeds paid on behalf of or to Engineer by Engineer’s insurers…”  These measures can mitigate your liability so that your risk exposure is appropriate for a project.  [Barb] So just as an example, we recently reviewed a contract for an Insured, who had a contract fee of $12,000. On a job of that size, does it make sense for you to be taking on unlimited liability or even liability that’s as large as your insurance policy limit of, say, $1 million. Probably not, and so as you’re negotiating with your client, use that logic to figure out what a reasonable cap on your liability should be, given the scope of your involvement in a project. 



Limitation of Liability

”

“To the fullest extent permitted by Laws and Regulations, and 
notwithstanding any other provision of this Agreement, the total liability, 
in the aggregate, of Engineer and Engineer’s officers, directors, members, 
partners, agents, employees, and Consultants, to Owner and anyone 
claiming by, through, or under Owner for any and all injuries, claims, 
losses, expenses, costs, or damages whatsoever arising out of, resulting 
from, or in any way related to the Project, Engineer’s or its Consultants 
services or this Agreement from any cause or causes whatsoever, including 
but not limited to the negligence, professional errors or omissions, strict 
liability, breach of contract, indemnity obligations, or warranty express or 
implied of Engineer or Engineer’s officers, directors, members, partners, 
agents, employees, or Consultants shall not exceed the total amount of $ 
_____ or the total compensation received by Engineer under this 
Agreement, whichever is greater. Higher limits are available for an 
additional fee.

EJCDC E500-2014, Exhibit I

Presenter
Presentation Notes
This is  an example of a limitation of liability provision from the EJCDC – the engineer’s joint contract documents committee. Now I want to point out, the language contains alot of the “red flag” words we previously discussed– it contains overbroad parties and overbroad claims. And you may be asking yourself, if this language is so bad, why is the EJCDC using it? Well, if you’re the one having to indemnify your Client, that language can broaden your liability so you want to avoid it. But here, it’s appropriate to use because you’re stating that your liability for any and all of these claims, losses or damages to any of these listed parties, is limited to the following. And here the example limits your  liability to a set fee, or the contract fee, whichever is greater. 
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Specifically tailored to reflect each client’s needs

Sufficient specificity to determine agreed upon scope

Note underlying assumptions

Negotiate

Attention to 
detail

Underlying 
assumptions

Presenter
Presentation Notes
So how do you draft a proper scope of basic services provision? There are three things to keep in mind:   The first is negotiation. Your scope of services shouldn’t be some pre-written, boilerplate document. It should be the product of careful negotiation and tailored to reflect each project and client’s needs. The second factor is attention to detail. This provision is often the first thing courts look at when a dispute arises so it should be sufficiently detailed.  As a rule of thumb, the scope of basic services should contain enough specificity to enable an objective party, with no involvement in the project, to determine exactly what was agreed upon. The third thing to keep in mind is: to note underlying assumptions. There are often basic assumptions that parties unilaterally make when entering into a contract. Writing those assumptions into the contract allows conflicting assumptions to be cleared up before services commence. Where those assumptions are mutual, including them into the contract ensures that if a dispute arises, a court can take those assumptions into consideration. For instance, if both parties initially agree that the Owner of the project will provide any and all required geotechnical or surveying services, it never hurts to include that in the contract. 



This concludes The American Institute of Architects 
Continuing Education Systems Program

Thank you for your time!

QUESTIONS?
Barbara Sable, AVP, RLI Design Professionals

Barbara. Sable@rlicorp.com

Mika Dewitz-Cryan, Client Solutions Manager

Mika.Dewitz-Cryan@rlicorp.com

Presenter
Presentation Notes
As we bring this session to a close, please submit any final questions using the ‘Chat’ feature on your screens. I’d like to thank the members of our claims team for sharing their expertise with us today and all of you for participating. We hope that you’ll join us for our next Wednesday Webinar which will be held on September 19th on the subject of Waivers. We’ll send out email invitations to all of our insureds and brokers next week as a reminder. At the end of today’s session, you’ll be directed to RLI’s testing enter. In order to receive your certificate of participation, you’ll need to create an account with a username and password. Once you’ve successfully entered our system, you’ll take the short survey about today’s presentation, and a certificate will be generated for you. Your current certificate as well as past certificates you’ve earned will be available on our site. If you choose not to complete the survey right after this session, a follow up email will be sent to you with a link to RLI’s testing center.If you have multiple attendees viewing this webinar, please send them each a copy of the link to our testing center so that each participant may create their own account and certificates.Again, if you provided your AIA numbers to us, we will submit your participation today.Thanks again and we look forward to having you just us for future Wednesday webinars. 
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