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CES Records for AIA members.  Certificates of Completion 
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As such, it does not include content that may be deemed or 
construed to be an approval or endorsement by the AIA of any material 
of construction or any method or manner of handling, using, 
distributing, or dealing in any material or product.  Questions 
related to specific materials, methods, and services will be 
addressed at the conclusion of this presentation.
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Disclaimer

Nothing presented herein is a substitute for actual legal advice that 
can only be provided in the event that an attorney client 
relationship is formed and agreed to by both the attorney and the 
client. Furthermore, the presentation may involve hypothetical 
facts and is no substitute for legal advice based on the actual facts 
and circumstances of a particular situation.



Objectives

A claim is more than a request for coverage or compensation as a result of a named peril. 
It can also be an emotional event for you and your firm, but one that is often avoidable 

or easily mitigated. That is why it is important to evaluate the outcome of a claim 
once the claim is settled ς not only to identify areas of improvement for future claims, 

but to determine effective risk management strategies for future projects. 

ñ
ò

Never let a good crisis
go to waste



Participants in this session will:

Look at how sample contract language provided by industry 
standard forms such as those provided by the AIA, can mitigate 
identified risks on future projects.

Review real life case scenarios to understand how claims 
might arise;

Study the benefits of evaluating lessons learned after 
a claim is settled;

Consider how a Go/No-Go Matrix and similar tools can be 
effectively used to help identify risks on future projects; and 
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Evaluation Process

What happened?

Why did it happen?

1

2
How can it be mitigated in the future? 3

What were the issues and the resulting claims?

²ŀǎ ƛǘ ŘǳŜ ǘƻ ǘƘŜ tǊƻƧŜŎǘΣ tƭŀŎŜΣ tŜƻǇƭŜΣ ƻǊ tǊƻŎŜǎǎΚ /ƻƴǎƛŘŜǊ ǳǎƛƴƎ w[LΩǎ 
risk management matrix for guidance.

Identify what can be done to mitigate similar incidents in the future. 
For assistance brainstorming different preventative measures to consider, 
our risk management team is here to help!



What We Often Hear

ñ
ò

LΩƳ ƴŜǾŜǊ ǿƻǊƪƛƴƎ ǿƛǘƘ
____ again!!!
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Example

People Risks

What

Why

How

άLΩƳ ƴŜǾŜǊ ǿƻǊƪƛƴƎ ǿƛǘƘ ψψψψψψ ŀƎŀƛƴΗέ

¸ƻǳǊ ŦƛǊƳ ǿŀǎ ŘǊŀƎƎŜŘ ƛƴǘƻ ŀ ŎƭŀƛƳ ŀǎ ǘƘŜ ƻƴƭȅ άŘŜŜǇ 
ǇƻŎƪŜǘǎέ ƻƴ ǘƘŜ ǇǊƻƧŜŎǘΦ 

The other parties to the were inadequately insured.

Require the client ensures the other parties to the 
project are adequately insured on future projects. 



Insurance Requirements

AIA A101-2017 § 5.8

Χ¢ƘŜ ώ/ƭƛŜƴǘϐ ǎƘŀƭƭ ǊŜǉǳƛǊŜ ǘƘŀǘ ƛǘǎ Ŏƻƴǎǳƭǘŀƴǘǎ ŀƴŘ ŎƻƴǘǊŀŎǘƻǊǎ 
maintain insurance, including professional liability insurance, as 

appropriate to the services or work provided.

/ƭƛŜƴǘΩǎ ƻōƭƛƎŀǘƛƻƴǎ



Case Study #1

Project Owner, Contractor, and 
Architect file suit to recover
over $9.3 million in remediation 
costs and other damages 
ŎŀǳǎŜŘ ōȅ ŜǊǊƻǊǎ ƛƴ aŀƴǳŦŀŎǘǳǊŜǊΩǎ 
representations. 

Scenario

The Chesapeake Bay Foundation, Inc. v. Weyerhaeuser Co.
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Lessons Learned Analysis

People Risks

What

Why

How

άLΩƳ ƴŜǾŜǊ ǿƻǊƪƛƴƎ ǿƛǘƘ ψψψψψψ ŀƎŀƛƴΗέ

The specifications were defective.

It relied on faulty representations by the manufacturer. 

Clarify you have a right to rely in future contracts. 



Right to Rely 

AIA E204-2017 § 2.5.2

Manufacturers and suppliers

The [Design Professional] may be unable to determine whether 
the material or equipment will perform as represented 

ōȅ ǘƘŜ ƳŀƴǳŦŀŎǘǳǊŜǊ ƻǊ ǎǳǇǇƭƛŜǊΧLƴ ǘƘŜ ŜǾŜƴǘ ǘƘŜ hǿƴŜǊ ŜƭŜŎǘǎ 
to proceed with the use of such materials or equipment, 
the [Design Professional] shall be permitted to rely on 

ǘƘŜ ƳŀƴǳŦŀŎǘǳǊŜǊΩǎ ƻǊ ǎǳǇǇƭƛŜǊΩǎ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴǎ ŀƴŘ ǎƘŀƭƭ ƴƻǘ ōŜ 
responsible for any damages arising from failure of the material or 
ŜǉǳƛǇƳŜƴǘ ǘƻ ǇŜǊŦƻǊƳ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ƳŀƴǳŦŀŎǘǳǊŜǊΩǎ 

ƻǊ ǎǳǇǇƭƛŜǊΩǎ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴǎΦ



Case Study #2

Design Builder won a contract 
to design and build housing units 
for a Marine Corp Base in Hawaii. 
Differing soil conditions caused 
the firm to incur more than
$4.8 million in additional work.

Scenario

Metcalf Construction Company Inc. v. United States, 2014 U.S. App. LEXIS 2515 (Fed. Cir. Feb 11, 2014). 

Q15: This requires an independent 
investigation after award. Should we infer 
from this that any unforeseen soil 
conditions or variances from the 
DƻǾŜǊƴƳŜƴǘΩǎ 
soil report will be dealt with by change 
order?

Answer: ̧ ŜǎΣ ƛŦ ǘƘŜǊŜΩǎ ŀ ƳŀƧƻǊ ŘƛǎǇŀǊƛǘȅ 
ŦǊƻƳ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ǎƻƛƭ ǊŜŎƻƴƴŀƛǎǎŀƴŎŜ 
report.
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Lessons Learned Analysis

People Risks

What

Why

How

άLΩƳ ƴŜǾŜǊ ǿƻǊƪƛƴƎ ǿƛǘƘ ψψψψψψ ŀƎŀƛƴΗέ

Increased costs and services.

Caused by errors in the soils report provided by 
the Client.

Clarify you have a right to rely in future contracts. 



Right to Rely

AIA B101-2017 § 3.6.1.2

Χ¢ƘŜ ώ5ŜǎƛƎƴ tǊƻŦŜǎǎƛƻƴŀƭϐ ǎƘŀƭƭ ōŜ ŜƴǘƛǘƭŜŘ ǘƻ ǊŜƭȅ ƻƴΣ 
and shall not be responsible for, the accuracy, completeness, and 
timeliness of services and information furnished by the Owner 

ŀƴŘ hǿƴŜǊΩǎ ŎƻƴǎǳƭǘŀƴǘǎΧ

/ƭƛŜƴǘ ŀƴŘ /ƭƛŜƴǘΩǎ Ŏƻƴǎǳƭǘŀƴǘǎ ŀƴŘ ŀƎŜƴǘǎ



Case Study #3

/ƻƴǘǊŀŎǘƻǊΩǎ ŜƳǇƭƻȅŜŜ ƛǎ ƛƴƧǳǊŜŘ ƛƴ ŀ 
trench collapse and subsequently 
succumbs to his injuries. A claim is 
filed against the Design Professional 
(DP) alleging the DP owed a duty of 
reasonable care for the safety of the 
worker and that the DP breached 
this duty. 

Herczeg v. Hampton Township Municipal Authority, 766 A2d 866 (Pa 2001) .

Scenario
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Case Study

Herczeg v. Hampton Township Municipal Authority, 766 A2d 866 (Pa 2001) .

ñ

ò

The courts of this Commonwealth 
have consistently refused to impose 
a duty on design professionals to 
protect workers from hazards on 
a construction site unless there was 
an undertaking, either by contract or 
course of conduct to supervise and 
control the construction and/or to 
maintain safe conditions on the site.

Responsibility for site safety can be assumed expressly or impliedly by conduct.



ñ
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Case Study

The factors which would appear to be relevant in any case where an attempt is 
ƳŀŘŜ ǘƻ ŜȄǇŀƴŘ ǘƘŜ ώ5ŜǎƛƎƴ tǊƻŦŜǎǎƛƻƴŀƭϐΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ōŜȅƻƴŘ ǘƘŜ ǎǇŜŎƛŦƛŎ 
provisions of the employment contract are set forth:

Herczeg v. Hampton Township Municipal Authority, 766 A2d 866 (Pa 2001) .

(1) Actual supervision and control of the work;
(2) Retention of the right to supervise and 

control;
(3) Constant participation in ongoing activities 

at the construction site;
(4) Supervision and coordination of 

subcontractors;
(5) Assumption of responsibility for safety 

practices;
(6) Authority to issue change orders; and
(7) The right to stop the work.

ò
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Lessons Learned Analysis

People Risks

What

Why

How

άLΩƳ ƴŜǾŜǊ ǿƻǊƪƛƴƎ ǿƛǘƘ ψψψψψψ ŀƎŀƛƴΗέ

/ƻƴǘǊŀŎǘƻǊΩǎ ŜƳǇƭƻȅŜŜ ƛǎ ƛƴƧǳǊŜŘ ƻƴ ǘƘŜ tǊƻƧŜŎǘ ǎƛǘŜΦ

Caused by an unshored trench that collapses on 
ǘƘŜ /ƻƴǘǊŀŎǘƻǊΩǎ ŜƳǇƭƻȅŜŜΦ 

Disclaim responsibility for site safety and avoid 
assuming it by conduct. 



Site Safety

AIA B101-2017 § 3.6.1.2

Χ¢ƘŜ ώ5ŜǎƛƎƴ tǊƻŦŜǎǎƛƻƴŀƭϐ ǎƘŀƭƭ ƴƻǘ ƘŀǾŜ ŎƻƴǘǊƻƭ ƻǾŜǊΣ ŎƘŀǊƎŜ ƻŦΣ 
or responsibility for the construction means methods, 
techniques, sequences or procedures, or for safety precautions 
and programs in connection with the Work, nor shall the [Design 
tǊƻŦŜǎǎƛƻƴŀƭϐ ōŜ ǊŜǎǇƻƴǎƛōƭŜ ŦƻǊ ǘƘŜ /ƻƴǘǊŀŎǘƻǊΩǎ ŦŀƛƭǳǊŜ ǘƻ 
perform the Work in accordance with the requirements of the 
/ƻƴǘǊŀŎǘ 5ƻŎǳƳŜƴǘǎΧ

Disclaim responsibility for site safety



Site Safety

AIA A201-2017 § 4.2.2

Χ¢ƘŜ ώ5ŜǎƛƎƴ tǊƻŦŜǎǎƛƻƴŀƭϐ ǎƘŀƭƭ ƴƻǘ ƘŀǾŜ ŎƻƴǘǊƻƭ ƻǾŜǊΣ ŎƘŀǊƎŜ ƻŦΣ 
or responsibility for the construction means methods, 
techniques, sequences or procedures, or for safety precautions 
and programs in connection with the Work, since these are 
ǎƻƭŜƭȅ ǘƘŜ /ƻƴǘǊŀŎǘƻǊΩǎ ǊƛƎƘǘǎ ŀƴŘ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ǳƴŘŜǊ ǘƘŜ 
Contract Documents.

Disclaim responsibility for site safety & specify who is responsible for site safety



Site Safety

AIA A201-2017 § 10.1

The Contractor shall be responsible for initiating, maintaining, 
and supervising all safety precautions and programs in 
connection with the performance of the Contract.

Specify who is responsible for site safety 



Site Safety

Modified AIA A201-2017 § 10.1

The Contractor shall be responsible for initiating, maintaining, 
and supervising all safety precautions and programs in 
connection with the performance of the Contract,
including, and without limitation, those related to or required 
under laws, rules, or regulations pertaining to COVID 19 or 
any other form of viral, respiratory or health-related pandemic 
or epidemic. 

COVID 19

NYC Safety Recommendations ς www1.nyc.gov/site/buildings/about/covid-19-response.page  



Site Safety

Give immediate notification

Address only specific safety hazards

Give written notification to your Client

Do not provide recommendations

5ƻǎ ŀƴŘ 5ƻƴΩǘǎΧ

V

V

VImmediately alert the party with overall safety responsibility, if appropriate.

Address only the specific safety hazard posing an imminent risk of serious harm.

Do not give a recommended solution. That is for the party with responsibility for safety to determine. 

Follow up your notification by writing to the Client of what you observed, who you notified, and 
other relevant conditions. Be sure to include the appropriate caveats. 

X

Avoid assuming responsibility by conduct



Vetting the Parties 

Previous working relationship 

Referrals

Professional organization database

Litigation and financial background

Consider the following:

V

V

V

V



State Board of Registration

Visit: www.pals.pa.gov/#/page/search



Professional Societies

Visit: www.aiadc.com/directory

Membership directory



OSHA

Visit: www. osha.gov/pls/imis/establishment.html

Safety Inspection History
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Accessing the Matrix

/ƭƛŎƪ ƘŜǊŜ ǘƻ ŀŎŎŜǎǎ w[LΩǎ 

Go No-Go Matrix

Visit https://www.rlicorp.com/dp-risk-management


