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Disclaimer
Nothing presented herein is a substitute for actual legal advice that
can only be provided in the event that an attorney client
relationship is formed and agreed to by both the attorney and the
client. Furthermore, the presentation may involve hypothetical
facts and is no substitute for legal advice based on the actual facts
and circumstances of a particular situation.

Objectives

“

First we shape our buildings;
thereafter, they shape us…
-Winston Churchill

”

With the changes and challenges of 2020 in mind, and thinking about forecasts
for new issues in 2021, how does a design firm get ready for the coming years?
This course will discuss the ever-changing impact of the pandemic and
study strategies for helping design professionals guide their firms, their clients,
and their communities in preparing for what’s to come.

Learning Objectives
Participants in this session will:
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Discuss how design professionals can assist their clients and communities
in reducing the risk of exposure to and transmission of diseases;

Consider guidance from sources like the CDC, OSHA, and other
governmental agencies;
Identify innovative designs and materials being used to reduce the risks
presented by different modes of disease transmission; and

Review important components of readiness plans, including special
considerations and accommodations that may be required.

Reopening Safely: General Concerns

General concerns whenever
an office is re-opened
after a prolonged closure:
Building readiness
Equipment performance
Supplies

Reopening Safely: COVID-19
COVID-19 specific
concerns for re-opening
an office:
Hazard assessment

Office policy*
Response plan
*make sure your office policy is reasonable and
non-discriminatory; and clearly communicated to
employees, clients, and other appropriate parties.

Image source: https://hawaiicovid19.com/

Resources
Standards, laws, and
guidelines
OSHA
CDC

EPA
EEOC
SBA
State/local resources

Image source: https://www.multistate.us/issues/covid-19-policy-tracker

Design Trends
“Human Parking Spots”
Image Source: SF Gate

“Separate Greenhouse Dining”
Image Source: Mediamatic Eten

Design For Distancing
Baltimore City Requirements

Image source: https://www.designfordistancing.org

Touchless Thermometer
Spintouch RapidScreen Temperature Screening System

Image source: https://safehandles.com/

Self Cleaning Surfaces
SafeHandles films

Image source: https://safehandles.com/

Air Purification Technology
Needlepoint Bipolar Ionization System (NPBI)

Image source: https://www.globalplasmasolutions.com

Standard of Care Defined

Standard of Care for Professionals
Exercise the degree of skill and care ordinarily exercised
by other design professionals practicing under
similar circumstances.
*Failure to meet this standard of care constitutes professional negligence

AIA Rules of Conduct
(American Institute of Architects)

Sample Rules pertaining to health and safety:
E.S. 1.5

Design for Human Dignity and the Health, Safety,
and Welfare of the Public: Members should
employ their professional knowledge and skill to
design buildings and spaces that will enhance and
facilitate human dignity and the health, safety,
and welfare of the individual and the public.

* Please note, these obligations can be heighted by other Rules of Conduct, for instance Rule 4.202, which
obligates Members to ensure those under their supervision also conform to the code of conduct.

ASCE Code of Ethics
(American Society of Civil Engineers)

Canon 1.
Engineers shall hold paramount the safety, health
and welfare of the public and shall strive to comply
with the principles of sustainable development in the
performance of their professional duties.

NSPS Code of Ethics
(National Society of Professional Surveyors)

Pledge
I pledge:

…

To place services before profit, honor and standing of
the professional before personal advantage, and
the public welfare above all other considerations.

Documentation for Your Defense

Project Agreement Strategies
Contract Tips
Managing risk in your agreements.

1
2
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Clear scope of services

Avoid warranties or guarantees
Consider the impact on scheduling and budget

Documentation for Your Defense

Addressing COVID-19 Concerns
Seek Specificity and Clarity
Be specific when addressing
COVID-19 related issues in your Contract.
For instance:
• specifically identify COVID-19 related
closures as a force majeure event in
your contracts;
• if you’re being asked to design with
COVID-19 related issues in mind,
identify the specific standards and
recommendations your services will be
conforming to.

Documentation for Your Defense

Warranties & Guarantees

Avoid Warranties & Guarantees
Warranties and guarantees can raise your standard of care and obligate you
for damages beyond those proximately caused by your negligence in the
rendering of your professional services. These may present an uninsured
liability under the terms of your Professional Liability insurance.

General Warranty Disclaimer
Sample Language

“

The [Design Professional] makes no warranties,
either express or implied, with respect to services provided
under this Agreement.

”

Warranty Disclaimer

“

AIA E204-2017 §6.1

The Owner, Contractor, and [Design Professional]
acknowledge that achieving the Sustainable Objective
is dependent on many factors beyond the Contractor’s and
[Design Professional]’s control, such as the Owner’s
use and operation of the Project; the work or services
provided by the Owner’s other contractors or consultants;
or interpretation of credit requirements by
a Certifying Authority. Accordingly, neither
[Design Professional] nor Contractor warrant or guarantee
that the Project will achieve the Sustainable objective.

”

Documentation for Your Defense

Right to Rely

Establish Your Right to Rely
Clarify that you have the right to rely upon information furnished by or on
behalf of the Owner. Otherwise, you may be inadequately compensated for
any changes that result from an unforeseen condition.
When using new materials or equipment, clarify that you have the right to
rely upon any representations or information furnished by supplier’s or
manufacturer’s of such materials or equipment.

Right to Rely

“

AIA E204-2017 §2.5.2

The [Design Professional] may be unable to determine
whether the material or equipment will perform as
represented by the manufacturer or supplier…In the event
the Owner elects to proceed with the use of such materials or
equipment, the [Design Professional] shall be permitted to
rely on the manufacturer’s or supplier’s representations and
shall not be responsible for any damages arising from failure
of the material or equipment to perform in accordance with
the manufacturer’s or supplier’s representations.

”

Documentation for Your Defense

Consequential Damages

Waiver of Consequential Damages
Having your Client waiver their right to consequential damages, or agreeing
to a mutual waiver of consequential damages can help you manage your
exposure in the event a claim arises.

Waiver of Consequential Damages
AIA B101-2017 §8.1.3

“

The [Design Professional] and Owner
waive consequential damages for
claims, disputes, or other matters in question,
arising out of or relating to this Agreement…

”

LEED Safety First
(U.S. Green Building Council)

LEED Safety First Pilot Credits:
Cleaning and disinfecting
your space

Create and implement a policy and procedures that follow green cleaning best practices
to support a healthy indoor environment and worker safety.

Re-enter
your workplace

Assess, plan for, and evaluate re-entry taking into consideration sustainable requirements
in building operations and human behavior to minimize the spread of COVID-19.

Building water system
recommissioning

Take steps to address water quality and reduce the risk of exposure to degraded water
quality (e.g. develop and implement a water management plan, coordinate with local
water and public health authorities, communicate risks with building occupants).

Managing indoor air
quality during COVID 19

Ensure indoor air quality systems are operating as designed and determine temporary
adjustments to ventilation that may minimize the spread of COVID-19 through the air.

Pandemic planning

Help cities and communities prepare for, control and mitigate the spread of disease
during a pandemic that poses a high risk to people. Provide education and training for
community partners and other stakeholders.

Social equity in
pandemic planning

Consider equity implications across all phases of the pandemic preparedness, planning
and response process.

Source: https://www.usgbc.org/about/covid-19-resources

Case Law
Project Owner seeks damages for lost tax credit after project fails to achieve
LEED Silver Certification Level.

“

Project Owner alleged:

In failing to comply with this contractual requirement
[to construct in conformance with Silver Certification Level
according to the LEED Rating System], Shaw Development will
suffer damages in the amount of a $635,000 tax credit.

”

Case law: Southern Builders, Inc v. Shaw Development, LLC

Documentation for Your Defense

Scheduling and Budget

Scheduling and budget considerations
These considerations can be directly incorporated into the agreement.

Additional services
Extra training for new/innovative designs or materials
Special installation requirements
Constraints in product availability
Specification of new materials/process
Costs associated with inherent uncertainties of something new

Elements
–
Negligence
Claim
Cyber Security

Beware of COVID-19 vaccine phishing emails and
other scams.
•
•

•
•
•
•

Don’t open unsolicited email from people you don’t
know.
Be wary of third-party sources spreading
information about COVID-19. Refer to the official
CDC website for updates on COVID -19.
Hover your mouse over links to see where they lead.
Don’t click links in emails. If you think the address is
correct, retype it in a browser window.
Be wary of attachments in any email.
Don’t supply any personal information, especially
passwords, to anyone via email.

Image source: https://www.ftc.gov/coronavirus/scams

Resources
In consultation with your attorney and other(s), as appropriate, the following sources are a good
starting point in thinking about how to reopen safely:

OSHA
•

https://www.osha.gov/Publications/OSHA3990.pdf

CDC
•
•

https://www.cdc.gov/coronavirus/2019-ncov/community/resuming-business-toolkit.html
https://www.cdc.gov/coronavirus/2019-ncov/communication/print-resources.html

EPA
•

https://www.epa.gov/pesticide-registration/list-n-disinfectants-coronavirus-covid-19

EEOC
•

https://www.eeoc.gov/coronavirus

SBA
•

https://www.sba.gov/blog/covid-19-resources-small-businesses

State and local resources
•

Vary. See also https://www.multistate.us/issues/covid-19-policy-tracker

Thank you for your time!
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