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Course Description

Establish a Proper Prime-Sub Relationship!

In many cases, design firms work with a variety of different 

subconsultants on a continuing basis for multiple projects. 

A certain level of risk is inherent in this relationship and it is 

important to remember that the client will often look to the prime 

design firm and not the subconsultant for ultimate responsibility. 

This presentation will analyze a hypothetical claim stemming from 

the services of a subconsultant, discuss steps that the prime 

design firm could have taken to reduce their liability, and review 

best practices of contracting with subconsultants and navigating 

through dispute resolution.



Learning Objectives

Examine details of a hypothetical claim stemming from the services of 
a subconsultant

Determine the causes of the problem, and what steps could have 
been taken to reduce the risk of it occurring

Review best practices when establishing a subconsultant relationship

Analyze dispute resolution options geared towards reducing risk and 
gaining cooperation between prime consultants and subconsultants

Participants will:



Case Study

Learning Objective
# 1



Facts

• $10M public housing 

renovation project

• Owner-Developer hires 

Architect

• Architect hires Structural 

Engineer

• Structural issues occur halfway 

through the project

• Consultants are hired 

confirming $4M cost of repair



Issues

• Owner did not have set limits 

of insurance in the prime 

agreement

• Architect had a limitation of 

liability in the amount of 

$200,000

• Subconsultant had insurance 

limits of $500K



Consequences

• Project delayed for 

investigation

• Owner can’t get funds to 

complete project and is 

headed for default

• Owner and Contractor start 

investigating the Architect



Risk Mitigation

Learning Objective
# 2



Determining Insurance Requirements

Underwriting 
analysis

Call broker 
for help 

Flow down 
established 

requirements

Minimum of 
$1M for all 

parties 
involved



Opportunity to Cure

• A formal provision for behavior you would 
hope to occur regardless of the contract

• The dissatisfied party is required to contact 
the other party, explain what they are not 
satisfied with, and give time to resolve the 
issue before terminating the contract or 
filing a lawsuit

• Courts favor opportunity to cure provisions 
as a way to promote the informal settlement 
of disputes



Opportunity to Cure

• Most states will not enforce the provision when 
there has been dishonesty, fraud, or the problem is 
impossible to fix

• To avoid ambiguity, it may be beneficial to list a 
specific amount of time a party has to fix the error

“Prior to contract termination or any claim for damages being 
made, the dissatisfied party must provide the party at fault 
with reasonable notice of any alleged deficiencies in 
performance and the breaching party shall have 10 business 
days to cure any alleged defect in performance.”



Ambiguity

There is a general rule that a court will construe

ambiguous contract terms against the drafter of the

agreement; But this rule only applies where one

contracting party is in a superior bargaining position,

usually either as a result of greater experience or the

assistance of counsel.

Herbil Holding Co. v. Commonwealth Land Title Ins



Ambiguity

Performance 
throughout 
the contract 
term

Negotiations 
and pre-
contractual 
conduct

Relevant 
customs and 
practices of 
the industry

• In the course of documenting all pre-contractual negotiations, 
retain copies of all prior drafts of your agreement

1. 2. 3.



Indemnification

• The obligation of one party 

to provide compensation for 

a loss suffered by another party

• Common law indemnity available 

absent an express agreement 

in the event of:
– Vicarious liability

– Constructive liability

– Derivative liability



Indemnification

Consultant shall indemnify…Developer…from and against any and

all claims… to the extent they arise out of or are in any way

connected with any negligent act or omission by Consultant…

Consultant agrees, at his own expense, and upon written request

by Developer or Owner of the Subject Property,

to defend any suit, action or demand brought against Developer

or Owner on any claim or demand covered herein.

UDC-Universal Development v. CH2M Hill



Indemnification - AIA B103

“The Architect shall indemnify and hold the Owner and the

Owner’s officers and employees harmless from and against

damages, losses and judgments arising from claims by third

parties, including reasonable attorneys’ fees and expenses

recoverable under applicable law, but only to the extent they are

caused by the negligent acts or omissions of the Architect, its

employees and its consultants in the performance of professional

services under this Agreement. The Architect’s duty to indemnify

the Owner under this provision shall be limited to the available

proceeds of insurance coverage.”



Best Practices

Learning Objective
# 3



How to Find a Subconsultant

Strategies 

•Rehire Past Consultants 

•Referrals/ Word of Mouth 

•Advertisements/RFPs

•Professional Organization Databases



• Qualifications and experience

• Scope of services to be 
provided  

• Procedures and/or sequence 
of tasks

• Projected days or hours to 
complete each task

• Primary person/individuals 
who will perform the services 

• Tools (equipment, software, 
etc.) 

• Estimated fees and costs 

Solicit, assess 
and compare 

proposals from 
potential 

subconsultants. 

RFPs can 
request 

the following 
information: 

Requests for Proposals (RFPs)



Formal Qualifications

• Does the subconsultant have the requisite formal 
qualifications needed in order to complete the project 
(e.g., licenses, certifications, degrees) 

Degree of Expertise 

• Does the subconsultant have sufficient relevant 
experience? Consider the number of years the firm 
has been in business and the number of past projects 
that are similar in nature, scope, and complexity. 

Subconsultant Considerations



Size of the Firm 

• Does the subconsultant have the resources needed 
in order to complete the job? 

Special Government Requirements 

• Do the terms of the contract require the subconsultant 
to be a disadvantaged business?

• Minority Business Enterprise

• Women’s Business Enterprise

• Disadvantaged Business Enterprise 

Subconsultant Considerations



Reputation 

• Ask for references and examples of prior projects 

• Sample Questions:

• Were contract terms honored? 

• Were services completed on time? 

• Were services completed within budget? 

• Were furnished recommendations or reports useful? 

• How well did this consultant work with other consultants 
or the client? 

• Ask others about the subconsultant

Subconsultant Considerations



Fees 
• Subconsultant fees are an important factor, but 

not dispositive.  The cheapest option may not always 
be the best.

• Considerations:

• Standard industry rates for similar services

• Limits that government entities place on consultant fees 

• Subconsultant's expertise, experience, skills, reputation and 
knowledge 

• Final work product: depth of analysis, scope and complexity 
of work, the amount of reports, data and other documents 
produced

Subconsultant Considerations



Financial Stability of the Firm

• Insolvent subconsultants may be unable to fulfill 
contractual obligations

Availability of the Firm 

• Inquire about the subconsultant’s other commitments 
that could potentially conflict with the time frame 
for your project 

Subconsultant Considerations



Insurance Coverage

• Does the subconsultant have insurance to the 
same extent the Consultant is required to be insured 
in the prime agreement to avoid gaps in liability?

• Has the subconsultant provided certificates to that effect?

Location
• Familiarity and knowledge of the regional topography might be an 

essential component to the sufficient performance of the 
services.

• If subconsultant must travel long distances to get to the worksite, 
consider how that might impact performance. 

Subconsultant Considerations



Timing of 
Selections 

Begin the process 
of selecting 

subconsultants 
as soon as 

practically feasible 
to avoid delays and 

potential liability 
for failure to comply 

with performance 
obligations

Have 
Back-ups  

Keep a short list 
of potential 

replacements 
in case of 

emergency

Be Wary of 
Hiring Friends

Work related 
disputes may 

impact 
personal 

relationships

Additional Considerations 



Dispute Resolution

Learning Objective
# 4



Mediation

“A process by which 
a neutral person 

facilitates 
communication 

between disputants 
to assist them in 

reaching a mutually 
acceptable decision"



Mediation - Process

Both parties meet with mediator

Parties split into two separate caucuses

Mediator helps parties reach a 
“win-win” resolution



Filing a 3rd Party Claim

• Gather all information 

relevant to the case

• Participate in any investigation 

and cooperate with consultants

• File your claim timely
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