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The typical design professional fee is split 
80% for the design and construction document creation and 

20% for construction contract administration services.
While construction contract administration is an essential service offered 

by design professionals, most claims against design professionals 
now include an allegation relating to negligence 

in the construction contract administration services.
Owners increasingly expect design professionals to protect them 

from improper performance of the contractor, 
or to take risks related to design changes and substitutions intended 

to modify project cost. This course will explore the risks 
that design professionals face when 

providing construction contract administration services. We will identify 
the sources of these risks and learn how design professionals 

can mitigate them without compromising public health, safety and welfare. 

Course Description



Participants will:

Learning Objectives

Learn about the risks when providing construction contract administration 
services and how managing client expectations can benefit the parties 
as well as the public;

Analyze claims related to site safety and injuries, common mistakes 
design professionals make when they observe an unsafe condition, and 
steps to consider to protect the health, safety and welfare of the public;

Understand the risks of liability created by submittal review, 
proposed substitutions, and rejection of improper contractor work and 
develop strategies to mitigate those risks; and

Explore how contract language and proper communication can more clearly 
address roles and responsibilities during the construction phase
of the project.



Eric R. Heiberg, Esq. Valerie Sims, Esq.
Eheiberg@heleyduncan.com Vsims@heleyduncan.com
(952) 841-0207 (952) 841-0215

About the Presenters



Third Party Claims

• Site safety and injuries to contactor 
or subcontractor

• Injuries to property

Types of Construction Contract Administration Claims



Contractor Claims (Contribution)

• “You never told me I was doing it 
wrong!”

• “You should have saved me from my 
own incompetence!”

Types of Construction Contract Administration Claims



Owner Claims

• Negligence

“You had a duty to protect me from the 
contractor’s bad acts!”

• Breach of Contract

“You agreed to protect me from the 
Contractor’s bad acts!”

Types of Construction Contract  Administration Claims



Contractual language Owners use to 
increase the risk of Design Professionals:

• “Endeavor to Protect”

• “Inspection”

• “Supervision”

Types of Construction Contract Administration Claims



Contract Clauses that should be in 
all Design Professional Contracts 
where the Design Professional 

is Performing 
Construction Contract Administration

Contract Clauses



Contract Clauses

The Architect is not responsible for site safety 
nor construction means and methods.

AIA Document B101 §3.6.1.2

EJCDC Document E-500 6.01 
(I, J, & K)



§ 3.6.1.2 . . .The Architect shall not have control over, 
charge of, or responsibility for the construction means, 
methods, techniques, sequences or procedures, or for 
safety precautions and programs in connection with 
the Work, nor shall the Architect be responsible for the 
Contractor’s failure to perform the Work in accordance with 
the requirements of the Contract Documents. The Architect 
shall be responsible for the Architect’s negligent acts or 
omissions, but shall not have control over or charge of, and 
shall not be responsible for, acts or omissions of the 
Contractor or of any other persons or entities 
performing portions of the Work.

Contract Clauses

AIA B101-2007



I. Engineer shall not at any time supervise, direct, or 
have control over Contractor’s work, nor shall 
Engineer have authority over or responsibility for the 
means, methods, techniques, sequences, or 
procedures of construction selected or used by 
Contractor, for security or safety at the Site, for 
safety precautions and programs incident to the 
Contractor’s work in progress, nor for any failure of 
Contractor to comply with Laws and Regulations 
applicable to Contractor’s furnishing and performing 
the Work.

Contract Clauses

EJCDC Document E-500 - 6.01



J. Engineer neither guarantees the 
performance of any contractor nor 
assumes responsibility for any 
contractor’s failure to furnish and 
perform the Work in accordance with the 
Contract Documents.

Contract Clauses

EJCDC Document E-500 6.01



K. Engineer shall not be responsible for the acts or 
omissions of any contractor, subcontractor, or 
supplier, or of any of their agents or employees or 
of any other persons (except Engineer’s own 
employees and its Consultants) at the Site or 
otherwise furnishing or performing any Work; 
or for any decision made on interpretations or
clarifications of the Contract Documents given by 
Owner without consultation and advice of Engineer. 

Contract Clauses

EJCDC Document E-500 6.01



Construction Observation Frequency and Scope

Contract Clauses

AIA Document B101 §3.6.2.1

EJCDC Document E-500   
Exhibit A1.05.A.7.a.



§ 3.6.2.1 The Architect shall visit the site at intervals 
appropriate to the stage of construction,…to become 
generally familiar with the progress and quality of 
the portion of the Work completed, and to determine, 
in general, if the Work observed is being performed in a 
manner indicating that the Work, when fully completed, will 
be in accordance with the Contract Documents. 
However, the Architect shall not be required to 
make exhaustive or continuous on-site inspections to 
check the quality or quantity of the Work… 

Contract Clauses

AIA B101-2007



Exhibit A1.05.A.7.a.

7.a…Make visits to the Site at intervals appropriate to the various 
stages of construction, as Engineer deems necessary, to observe as an 
experienced and qualified design professional the progress of 
Contractor’s executed Work. Such visits and observations by Engineer, 
and the Resident Project Representative, if any, are not intended to be 
exhaustive or to extend to every aspect of Contractor’s Work in progress 
or to involve detailed inspections of Contractor’s Work in progress 
beyond the responsibilities specifically assigned to Engineer in this 
Agreement and the Contract Documents, but rather are to be limited to 
spot checking, selective sampling, and similar methods of 
general observation of the Work based on Engineer’s exercise of 
professional judgment…

Contract Clauses

EJCDC Document E-500 



Rejection of Work

Contract Clauses

AIA Document B101 §3.6.2.2

EJCDC Document E-500 
Exhibit A1.05.A.8



§ 3.6.2.2. . . The Architect has the authority to reject Work 
that does not conform to the Contract Documents. 
Whenever the Architect considers it necessary or advisable, 
the Architect shall have the authority to require inspection or testing of 
the Work in accordance with the provisions of the Contract Documents, 
whether or not such Work is fabricated, installed or completed. 
However, neither this authority of the Architect nor a decision made in 
good faith either to exercise or not to exercise such authority 
shall give rise to a duty or responsibility of the Architect to the 
Contractor, Subcontractors, material and equipment suppliers, 
their agents or employees or other persons or entities performing 
portions of the Work.

Contract Clauses

AIA B101-2007



Exhibit A1.05.A.8

…Reject Work if, on the basis of Engineer’s observations, 
Engineer believes that such Work:

(a) is defective under the standards set forth in the 
Contract Documents, 

(b) will not produce a completed Project that conforms to the 
Contract Documents, or 

(c) will imperil the integrity of the design concept of the 
completed Project as a functioning whole as indicated by the 
Contract Documents. 

Contract Clauses

EJCDC Document E-500 



Contract Clauses

Certification of Pay Applications

AIA Document B101 §3.6.3.2

EJCDC Document E-500 
Exhibit A1.05.A.15.b



§ 3.6.3.2. . . The issuance of a Certificate for Payment shall not be 
a representation that the Architect has

1) made exhaustive or continuous on-site inspections to check 
the quality or quantity of the Work, 

2) reviewed construction means, methods, techniques, sequences
or procedures, 

3) reviewed copies of requisitions received from Subcontractors 
and material suppliers and other data requested by the Owner 
to substantiate the Contractor’s right to payment, or 

4) ascertained how or for what purpose the Contractor has used 
money previously paid on account of the Contract Sum.

Contract Clauses

AIA B101-2007



Exhibit A1.05.A.15.b

…Engineer shall not thereby be deemed to have represented that observations made 
by Engineer to check the quality or quantity of Contractor’s Work as it is performed and 
furnished have been exhaustive, extended to every aspect of Contractor’s Work in progress, or 
involved detailed inspections of the Work beyond the responsibilities specifically assigned to 
Engineer in this Agreement and the Contract Documents. Neither Engineer’s review of 
Contractor’s Work for the purposes of recommending payments nor Engineer’s 
recommendation of any payment including final payment will impose on Engineer 
responsibility to supervise, direct, or control Contractor’s Work in progress or for the means, 
methods, techniques, sequences, or procedures of construction or safety precautions or 
programs incident thereto, or Contractor’s compliance with Laws and Regulations applicable to 
Contractor’s furnishing and performing the Work. It will also not impose responsibility on 
Engineer to make any examination to ascertain how or for what purposes Contractor has used 
the moneys paid on account of the Contract Price, or to determine that title to any portion of 
the Work in progress, materials, or equipment has passed to Owner free and clear of any liens, 
claims, security interests, or encumbrances, or that there may not be other matters at issue 
between Owner and Contractor that might affect the amount that should be paid. 

Contract Clauses

EJCDC Document E-500 



Contract Clauses

Review of Submittals

AIA Document B101 §3.6.4.2

EJCDC Document E-500 Exhibit 
A1.05.A.11



§ 3.6.4.2. . .Architect shall review and approve or take other 
appropriate action upon the Contractor’s submittals…for the limited 
purpose of checking for conformance with information given and the 
design concept expressed in the Contract Documents. Review of such 
submittals is not for the purpose of determining the accuracy and 
completeness of other information such as dimensions, quantities, and 
installation or performance of equipment or systems, which are the 
Contractor’s responsibility. The Architect’s review shall not constitute 
approval of safety precautions or, unless otherwise specifically stated 
by the Architect, of any construction means, methods, techniques, 
sequences or procedures… 

Contract Clauses

AIA B101-2007



Exhibit A1.05.A.11

…Review and approve or take other appropriate action in respect to 
Shop Drawings and Samples and other data which Contractor is 
required to submit, but only for conformance with the information 
given in the Contract Documents and compatibility with the 
design concept of the completed Project as a functioning whole 
as indicated by the Contract Documents. Such reviews and approvals or 
other action will not extend to means, methods, techniques, 
sequences, or procedures of construction or to safety precautions and 
programs incident thereto. Engineer shall meet any Contractor’s 
submittal schedule that Engineer has accepted. 

Contract Clauses

EJCDC Document E-500



Contract Clauses

Duration of Construction Contract Administration 
and Total Number of Visits

AIA Document C401 §4.2

AIA Document B101
§4.3.3 and §4.3.4



§ 4.2. . . The Consultant shall provide (        ) site visits 
during construction of the Project. When this number 
is reached, the Consultant shall notify the Architect. 
The Consultant shall conduct site visits in excess of 
that number as Additional Services.

Contract Clauses

AIA C401-2007



§ 4.3.3 The Architect shall provide Construction Phase Services 
exceeding the limits set forth below as Additional Services. When the 
limits below are reached, the Architect shall notify the Owner:

.1 ( «  » ) reviews of each Shop Drawing, Product Data item, 
sample and similar submittal of the Contractor

.2 ( «  » ) visits to the site by the Architect over the duration of 
the Project during construction

.3 ( «  » ) inspections for any portion of the Work to determine
whether such portion of the Work is substantially complete in 
accordance with the requirements of the Contract Documents

.4 ( «  » ) inspections for any portion of the Work to determine 
final completion…

Contract Clauses

AIA B101-2007



§ 4.3.4 If the services covered by this Agreement 
have not been completed within «  » months 
of the date of this Agreement, through no fault 
of the Architect, extension of the Architect’s services 
beyond that time shall be compensated as 
Additional Services.

Contract Clauses

AIA B101-2007



Site safety is the contractor’s responsibility 
and should be documented that way under the 
contract documents. Typically, design professionals 
do not and should not advise contractors on 
site safety. This should be expressly documented in 
the contract. The design professional should avoid 
inserting itself into the site safety obligations, and 
leave those solely to the contractor.

Site Safety



Site Safety

However…
in the event that a design professional 
observes an obviously unsafe condition, 
the situation should be reported to the 
contractor’s superintendent and then 
documented in writing and 
submitted to the contractor
and the owner.



Site Safety

Hanna v. Huer, Johns, Neil, Rivers and Webb, 
662 P. 243 (Kan. 1983)

1. As long as the contract states that the 
design professional has no liability for site safety, 
the design professional does not have a duty to 
owner or third parties for site safety issues.
2. Exception may be where the design professional 
has acknowledge knowledge of an obviously 
unsafe condition.



Site Safety

Carvalho, v. Toll Brothers and Developers, 
675 A. 2d 204 (N.J. 1996)

A design professional on a construction site 
is a professional and actual knowledge and 
observation of a clearly foreseeable danger 
does in fact impose a duty on the 
design professional to act.



Site Safety

What to Do

1. Make sure the contract explicitly states that 
the design professional is not liable 
for site safety.

2. Do not interject yourself into 
general site safety meetings or procedures.  
Leave those up to the contractor.



Site Safety

3. If you observe an unsafe condition, 
inform the contractor’s superintendent and 
document the situation in writing to both 
the contractor and the owner.

4. If you observe an imminent danger 
(Carvalho) take immediate action 
up to and including pulling the employee 
out of the trench.



Construction Observation 
Documentation



Construction Observation Documentation

Meeting Minutes

1. Be in charge of drafting the meeting minutes
where possible.

2. Review the meeting minutes that you do not 
draft and make sure they accurately reflect 
what was discussed and any conclusions or 
“to do” items which were provided.



Construction Observation Documentation

Meeting Minutes (continued)

3. Be timely in submitting your 
corrections or additions.

4. Use the meetings and the minutes 
to inform the contractors and your 
clients of your observations.



Submittals and RFIs

1. Keep a detailed log when submitted and 
when returned

2. Keep your client informed as to the progress
and nature of the submittals and RFIs

3. Keep up in responding or if there is a reason 
you can’t keep up, let your client know why.  
Remember most contracts will have additional 
services for continued re-review of submittals or 
review of an excessive number of RFIs

4. Stamps / Corrections Submittal Log



Proposed Substitutions

1. Review of proposed substitutions should be an 
additional service.  (B101 4.3.2.5)

2. Do not approve proposed substitutions unless you 
have researched them or have knowledge or 
experience regarding the new product.  If there are 
any reasons that the new proposed product is 
inferior or materially different be sure you 
document those differences to your client or the  
owner and the contractor in writing.



3. If the owner chooses to approve a substitution 
without agreeing to pay you for additional 
services, or despite your opinion that the 
proposed substitution is not an adequate
alternate, be sure to document the Owner’s 
decision in writing with your position clearly 
stated.

Proposed Substitutions (Cont.)



Rejection of Work

1. When you are on Site and observe work not in 
accordance with the Plans and Specifications, 
take pictures and document your finding 
immediately in a construction observation or site 
visit report.

2. Provide written notice to the Owner and 
Contractor of your observations and why you 
believe that the work does not comply with the 
plans and specifications.



Rejection of Work

3. Leave the ultimate decision on whether to 
reject the work or to accept it with a 
concession to the Owner.

4. Follow the General Conditions with regard to 
the rejection of work and demand that it be 
repaired within the time periods outlined in 
the contract.

5. Your services and additional site presence to 
deal with contractor re-work should be an 
additional service.



Final Project Closeout

Final “inspection” at end of project 
is important service.

Certificate of Substantial Completion 
has very real legal effects.

Make sure Punch List is done and 
do not authorize release of retainage until it is.

Certificate of final completion 
is an important and real step.

Set expectations for amount of work in 
contract.



This concludes The American Institute of Architects 
Continuing Education Systems Program
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