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COURSE DESCRIPTION

Negotiating important contract provisions is vital 

to the success of every business that provides 

professional services, but often times 

understanding what those provisions mean 

and how they impact your business may not 

be so easy. This course will provide an in-

depth look at  three key concepts in drafting 

contract provisions that every professional 

services firm needs to understand.



LEARNING OBJECTIVES

• Explore 3 key concepts in drafting contract 

provisions:

o Standard of Care;

o Limitation of Liability; and

o Indemnification.

• Understand how these 3 concepts fit together

• Review resources for negotiation and further 

study



An interview with…

Samuel Vulcano, Esq.

Managing Partner

Syracuse, New York 

211 West Jefferson Street

P: 315.474.2943

svulcano@sugarmanlaw.com





CONTRACTING TO AVOID TOTAL DISASTER!



Your “Constitutional Right” to a bad deal



WHAT SHOULD ANY CONTRACT DO?

Unambiguously describe what you are agreeing to do

Specify when you will do it

Identify the expense and payment terms

Outline dispute resolution process



WHAT IS UNIQUE ABOUT PROFESSIONAL SERVICES CONTRACTS?

Professionals with 
‘common law’ duties 

to your client 

You are generally 
insured for your 

failure to perform 
your services in 

accordance with the 
‘common law standard 

of care’

If you agree to meet a 
higher standard or 
assume liability by 

contract you wouldn’t 
otherwise have had 

you may be 
uninsured! 



STANDARD OF CARE



COMMON LAW STANDARD OF CAREW 
STANDARD OF CARE

ADVANTAGE BY DEFAULT

“Reasonable 
Skill” not 

Extraordinary

“Usual degree 

of skill” not 

Highest



standard of Care
Baum v. Milau and Higgins  (NY)

Commercial tenants sued designer/installer of

warehouse sprinkler system for damages

arising out of massive burst in underground 

section of pipe connecting the sprinkler 

system to city water line.

The break followed the occurrence of a 

phenomenon known as a “water hammer” 

which caused a crack to develop and spread 

at a weak point in the pipe allegedly created

by the negligence of the designer/installer.



Standard of Care
Baum v. Milau and Higgins  (NY)

Although the proof established the existence of the 

defect in the pipe, the jury rendered a verdict in favor of 

the designer/installer.  The jury found that the tenants 

failed to prove that the designer/installer was 

negligent.

On appeal, the plaintiff tenants argued that the 

existence of a defect in the pipe constituted a sufficient 

basis for liability to be imposed on the designer/installer 

as the installer had impliedly warranted that the pipe 

would be free from defects.  



Standard of care
Baum v. Milau and Higgins  (NY)

“Those who hire experts for the…purpose of rendering 

services, relying on their special skills, cannot expect 

infallibility. Reasonable expectations, not perfect results [are 

required] under a traditional negligence standard of conduct.

Unless the parties have contractually bound themselves to 

a higher standard of performance, reasonable care and 

competence owed generally by practitioners in the 

particular trade or profession defines the limits of an 

injured party's justifiable demands.“

The parties to the contract were perfectly free to adopt a 

higher standard of care to govern performance.



Standard of care
Baum v. Milau and Higgins  (NY)

“…The fact that 
something went wrong 
less than six months 
after the service was 
performed does not 
change the underlying 
nature of the agreement 
governing its 
performance.  

We can find no reasonable basis for reading what would 
amount to a warranty of perfect results into the contractual 
relationships defined by the parties to this action”



STANDARD OF CARE
Owner claimed S&W breached contract by supplying plans for a paper mill 

expansion project containing errors and omissions. S&W made corrections 

as the Project progressed but the errors and omissions resulted in delays 

and costs.

S&W agreed that its plans contained  inconsistencies but denied they 

constituted a breach of contract, as the Project was a "fast track" job where 

design changes were typically made throughout the construction process.

West Point, Virginia

WARRANTY VS. STANDARD OF CARE

Chesapeake Paper v. Stone & Webster (Illinois)



STANDARD OF CARE

Chesapeake based claims on preprinted terms on the

back of the Purchase Order sent to S&W.  

S&W based defense on terms of the unsigned

"Engineering Contract" it sent to Chesapeake at the 

outset of the Project.

The P.O. provided a high standard of care and a warranty that "all the 

materials and articles covered by this order" will be "free from defects in 

material and/or workmanship" 

The Engineering Contract incorporated the usual standard of care requiring 

only that the "services... conform with good engineering practice." 



STANDARD OF CARE
CHESAPEAKE PAPER V. STONE & WEBSTER

After a seven-day jury trial in which 
fourteen witnesses testified and the 
parties introduced more than 1,000 
exhibits the court asked the jury to 
determine whether the original 
Engineering Contract or the P.O. 
governed the parties' agreement. 

The jury found that the parties 
“contract" was the P.O. and that 
S&W had breached that contract. 
The jury awarded Chesapeake 
$4,665,642 in damages.



Standard of care
The “Double Whammy”

Increase obligation to 
Owner, risk and 
likelihood of liability by 
agreeing to expanded 
standard of care (with 
no increased reward).

Risk defeating insurance 
coverage by assuming 
liability under a contract 
that otherwise would 
not have existed.



STANDARD OF CARE/WARRANTY 

8.2 The Consultant shall use its best efforts and ensure that all services are performed with the highest

degree of skill and care required by customarily accepted good and sound professional practices and

procedures in the pertinent consulting services industry. The Consultant, in supplying such services

under the Purchase Order, guarantees that the Project will be as required by the Purchase Order; will

be accurate, correct and fit to serve its intended function as stated in the Purchase Order, or as may be

reasonably implied. The Consultant further guarantees its performance of services will comply with

applicable codes, standards and governmental regulations having jurisdiction over such Project.

In the event the Consultant fails to meet the foregoing requirements, the Consultant shall be liable to

the Company to:

8.2.1 correctly re-perform, at its sole cost and expense, those services which failed to meet such

degree of skill and care;

8.2.2 assume the cost of repairing, replacing or correcting defective or damaged equipment,

materials or structures purchased or built in reliance upon designs, plans, drawings or

specifications which fail to meet such degree of skill and care or perform its/their intended

function.



LIMITATION OF LIABILITY

Limitation 
of 

Liability

Capped to a 
Dollar Amount

Exclude 
Consequential 

Damages

Exceptions

Your Fee

Available 
Insurance 
Proceeds



INDEMNIFICATION PROVISION

Review it 
carefully

It should not be 
the only 

provision you 
review

Limit to the 
liability of the 

client for 
damages 

resulting from 
your firm’s 
negligence

Should not 
obligate you to 

defend the client 
before any 

determination of 
liability



INDEMNIFICATION PROVISION

The  Consultant shall indemnify and hold 

harmless the Client, its officers and employees 

from and against damages, liabilities, losses, 

costs, and expenses, but only to the extent 

caused by the negligent acts, errors or 

omissions of the Consultant, or of those for 

whom the Consultant is legally liable, which 

arise out of the Consultant’s performance of its 

professional services under this agreement.



CONTRACT LANGUAGE RESOURCES

• Attorneys

• Brokers

• Insurance Companies

• http://www.rlipsg.com/pdf/webinar-PSGLE102.pdf



This concludes the Professional Services Group 
Learning Event

Laurel Tenuto, Client Risk Management 
Coordinator 

Laurel.Tenuto@lrlicorp.com

Marie Bernier, Senior Risk Management 
Consultant, Professional Enterprise Risk Solutions

Marie.Bernier@rlicorp.com



THANK YOU!


